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POWER PURCHASE AGREEMENT (this "Agreement") is made as of the

200_by and between:

THE NATIONAL TRANSMISSION AND DESPATCH COMPANY LIMITED
(the "Power Purchaser"), on behalf of the Distribution Companies (as hereinafter

defined), a public limited company incorporated under the laws of Pakistary with
s

- and

INAME OF COMPANYI, (the "Company"), a [private/public] limited company

incorporated under the laws of Pakistan, with its principal office at

t_], Pakistan. Each of the Power Purchaser and. the Company may

hereinafter be referred to as a "Party" and collectively, as the "Parties".

RECITALS

WHEREAS, the Company has proposed to the Power Purchaser that the

Company will design, engineer, colstruct insrrre, Commission (as hereinafter

defined), operate and maintain an approximately t ] MW (gross ISO) electric

generation coal-fired electric power generation facility (the "Complex" (as

hereinafter defined)) to be located on the Site (as hereinafter defined) at

Province, Pakistan and with a Contract Capacity (as hereinafter

defined) of [_]MW;

WHEREAS, the Government of Pakistan ("GOP", as hereinafter defined), through

THIS

day of

(1)

(2)

A.

{

o

B.

the Private Power and Infrastructure Board, on _ 200 issued to the

Company a Letter of Support (as hereinafter defined) for the design, engineering,

Complex (the "Project", as hereinafter defined);

C. WHEREAS, the Company wishes to sell and the Power

p'.irchase ihe Availabie Capaciil" (as hereinafter defi:red)

Capacity and all of the Despatched and Delivered Net
hereinafter defined) on and pursuant to the terms and

herein;

Purchaser wishes to

up to the Coniract

Electrical Output (as

conditions contained

E. WHEIiEAS, the Company desires tc locate the Complex on a Site (as hereinafter

defined) and to receive necessary coal unloading, transportation, storage and

delivery services and the delivery of ra,ar cooling water to the Site for the



F.

operation of the Complex from the facilities located and is entering [will enter]

into a [Lease Agreement, Support Services Agreement & Water Use Agreement (as

hereinafter defined)l (as hereinafter defined) for that purpose;

WHEREAS, on the date hereof, the Company is entering into an Implementation

Agreement with the GOP, and has entered [or will enter] into the Coal Supply

Agreement (as hereinafter defined) with the Coal Supplier (as hereinafter defined),

and

G. WHEREAS, the Company has been issued a Generation Licence (as hereinafter

defined) by the National Electric Power Regulatory Authority ("NEPRA", as

hereinafter defined).

NOW, THEREFORE, in view of the foregoing premises and in consideration of the

mutual benefits to be derived and the representations and warranties, covenants and

agreements contained herein, and other good and valuable consideration, the sufficienry

of which is hereby acknowledged, and intending to be legally bound, the Parties hereby

agree as follows:

(l
o
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ARTICLE I
DEFINTTIONS; RULES OF INTERPRETATION

Sectionl.l Definitions

Whenever the following capitalized terms appear in this Agreement or in the Schedules,

stated below:

"Abandonment" or "Abandoned" - The voluntary cessation of operation of the Complex,
and the withdrawal of all, or substantially all, personnel by the Company from the Site

for reasons other than (i) a breach or default by the Power Purchaser under this

Agreement or (ii) a breach or default by the GOP under the Implementation Agreement

or (iii) a Force Majeure Event.

"Adjusted Declared Available Capacity" - The meaning ascribed thereto in Section 5.3(e).

"Affiliates" - A^y Person that directly or indirectly through one or more intermediaries

contiols, or is controlled by, or is under common conhol with another Peison.

(

o

"AGC' - Automatic generation control equipment.

"A$ent" - The meaning ascribed thereto in Section 16.5(a).

"Agreement" - This Power Purchase Agreement, together with all Schedules, dated as of
the date first written above between the Power Purchaser and the Company, as may be

amended by the Parties from time to time. 
l

"Agreement Year" : A period of twelve (12) consecutive'monthseommencing uo "u.^ 
O

consecutive anniversary of the Commercial Operations Date and ending as of the end of
the Day preceding the next anniversary of the Commercial Operations Datc, cxcept for
the first Agreement Year which shall start on the Commercial Operations Date; praLidqd,
I".o'sever, thai each Agreemeni Year shaii automatically be extendeci bi; the occurrence of
a Force Majeure Event declared by the Company (other than a Pakistan Political Force

Majeure Event or a Change in Law) within such Agreement Year for a period equal to the

sum of the Days the Company was unable to perfor'm ful"ly due to the Force Majeure

Event multiplied by the difference between the applicable Average Available Capacity

and the Available Capacity that the Company was able to declare during the pendency of
such Force Majeure Event, and the difference divided by the Average Available Capacity,
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provided, however, any insurance proceeds (minus the deductibles) received by the

Company shall be set off from the amounts amount payable by the Power Purchaser,

provided further, that in the event of such extension, the immediately succeeding

Agreement Year shall commence on the Day following the last Day of such extension and

end after a period of twelve (12) consecutive months, and each Agreement Year

thereafter shall have a period of twelve (12) consecutive months, in each case subject to

any extension for Force Majeure Event(s) declared by the Company (other than a

Pakistan Political Force Majeure Event or a Change in Law) as provided above.

"Ambient Site Condition" - Ambient temperature, as such conditions exist from time to

time at the Complex as measured and recorded by the Weather Station.

"Ancillary Services" - Services provided by the Company from the Complex other than

the provision of Net Electrical Output, such services being Reactive Power, voltage

control and frequency regulation.

"Annual Capacity Test" - The meaning ascribed thereto in Secfion 8.a(a).

["Annual Contract Ouantity" - The minimum quantity of the coal required on the annual

basis to generate the Net Electrical Output at Iifty (50) percent (%) plant load factor of the

Complex, and such plant load factor may be reviewed by the Power Purchaser after

every five (5) year period.

"Annual Energv Purchase Shortfall" - The difference between the Minimum Annual

Energy and the Annual Net Electrical Output.

"Annual Energy Purchase Shortfall Payment" - The Annual Energy Purchase Shortfall

multiplied by the then-prevailing Fuel Cost Component of the Energy Price; ptayidecl

that if there is more then one Fuel Cost Component prevailing during the relevant

Agreement Year, the weighted average Fuel Cost Component shall be used to determine

the Annual Energy Purchase Shortfall Payment, which weighted average Fuel Cost

Component shall be equal to the sum of each Fuel Cost Component prevailing during the

relevant Agreement Year multiplied by the number of hours each such Fuel Cost

Component was in effect and that product divided by the number of hours in the

relevant Agreement Year.]1

I For imported coal
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"Annual Net Electrical Output" - The greater of (a) the aggregate of the Despatched Net
Electrical Output for any Agreement Year (or part thereof) or (b) the aggregate of the Net
Electrical Output for any Agreement Year (or part thereof).

"'Ash Disposal Component" - The meaning gsc5ibed thereto in Schedule 1.

"Available Capacity" - The meaning ascribed thereto in Section 9.1(b).

"Availability Determination Period" - the meaning ascribed thereto in Section 5.18.

"Average Available Capacity" - The average of the Available Capacities during the

twelve (12)-month period immediately prior to the occurrence of the Force Majeure

Event, as applicable; provided, that during the first twenty-four (24)-month period
following the Commercial Operations Date, if there has not occurred a Sdreduled Outage

during l.he relevant twelve (l2)-month period, in determining the Average Available

Capacity, the average of the Available Capacities during the twelve (12)-month period

immediately prior to the occurrence of the Force Majeure Event, as applicable, in each

case shall be reduced by
mulHplied by (0,0603).

an amount equal to the then-prevailing Tested Capacity

"Back-Up Meterins Svstem" - All meters and meterine devices (includinc anv remote_o -_-' _--- \-_-_---'^'tl,

terminal units and an electronic data recording system) installed by the Company and

thereafter owned and maintained by the Company as back-up tt-r the Metering System.

"Business Dav" - Any Day that banks in Lahore, Pakistan are legally permitted to beJI

open for business.

rrCapacrty Paymentll - The amount-payable purstr.ant *o Section gJ in .respe+ of "^y O
Month or part-Month for Avaiiabie Capacity.

"Capacity Price" - The amount d.enominated in Rupees per kilowatt per hour of
Available Capacitv , as provided in Schedule 1.

"Capacity Test" - The tesls to determine Tested Capacitv to be carried out Dursuant to

-Qpcfion I -? anrJ R 4 a". more narticrrlar!': described in Schedule 7.

"Capacitlz Test Certificate" - The certificate to be issued by the Engineer under Section

8.3(bxiii) containing the information specified in Schedrrle 7.
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"Carrying Costs" - The interest or mark-up equal to KIBOR for Rupee based loans and

LIBOR for foreign currency based loans, as applicable, plus the spread thereon as per the

Tariff Approval, payable in or converted into Rupees accruing on the then-outstanding

principal amount of the debt under the Financing Documents; provided, that no interest

charges or mark-up or other debt related costs or payments shall be included in any

determination or calculation of the Tariff if and to the extent they are recovered by the

Company as carrying Costs under any of the provisions of this Agreement.

"Certificate of Readiness" - The certificates to be issued by the Engineer to the Company

and the Power Purchaser under Section 8.3(a) stating, in relation to each Unit of the

Complex, that such Unit of the Complex is, in the professional opinion of the Engineer,

ready for the Commissioning Tests to be carried out and that such Unii of the Complex is

in a condition that it could successfully complete the Commissioning Tests.

"Certificate of Readiness for Synchronization" - The certificate to be issued by the

Engineer to the Company and the Power Purchaser under Section 8.2 stating, in relation

to a Unit of the Complex, that such Unit of the Complex has, in the professional opinion

of the Engineer, passed the necessary no load, fulI speed tests and that such Unit of the

Complex is in a condition that is ready for and capable of qrnchronization with the Grid

System.

"Chanee in Law" -

From and after the date of execution of this Agreement:

(a) The adoptiory promulgation, repeal, modification or reinterpretation by any

Public Sector Entity of any Law of Pakistan (including a final, binding and

non-appealable decision of any Public Sector Entity); or

(b) the imposition by a Relevant Authority of any material term or condition in

connection with the issuance, renewal, extension, replacement or modification

of any Company ConsenU or

(c) the imposition by a Relevant Authority of any additional Company Consent,

that in the case of each of clause (a), (b), or (c) above establishes either a material

increase in cost or decrease in revenue as a consequence of any requirement for

the design, construction, operation or maintenance of the Complex that is



materially more restrictive than the most restrictive requirernents (i) under the

Laws of Pakistan as in ef{ect as of the date of this Agreement, (ii) specified in any

applications, or other documents filed in connection with such applications, for
any Company Consent filed by the Company on or before the Commercial

Operations Date, and (iii) agreed to by the Company in any agreement in the

Project Agreements.

"Chanse in Tax" - The adoption. enactment. Dromulsation. comine into effect. reoeal.

amendment, reinterpretation, change in application, change in interpretation or

modification by any Public Sector Enfity after the date hereof of any Laws of Pakistan

relating to any Tax or Taxes.

"Change in Tax Assessment" - The meaning ascribed thereto in Section 14.3(b).

"Change in Tax Notice" - The meaning ascribed thereto in Section 14.3(a).

"CLFME" - The meaning ascribed thereto in Section 15.1(b).

["Coal Jetty" - The dedicated coal jetty facilities owned by the [ ] and made available to

the Company for delivery of coal to the Complex pursuant to the Lease Agreemenf

including the ship berthing facilities, any breakwater, trestles, coal unloading and

handling facilities and conveyors.]2

"Coal" - coal of the quality, grade and calorific value specified in the Coal Supply

Agreement (or coal not saiisfying such quality, grade or calorific vaiue specifications, but

accepted for delivery by the Company in accordance with the terms thereof) to be used

by the Complex as fuel to generate electricity.

/rrr^^l Q,rhali^v// r '| 
^-l :L^ ^--^^^^^^-^ ^.^-J ^^^:*^ rL^ rr^^l

l/ (rrl(r irD DLTLLEDDVI'D cul!{ aD>l}il rJ, PdrLy tU Llltr \-Ucll

Supply Agreement, and any subsequent coal supplier notified by the Company to the

Power Purchaser Lhai. has entered into a Coal Supply Agreement subject to no objection

by the Power Pu-rchaser in a-ccordance with the provision-s of th-is Agreem-en-t.

"Coal Supplv Asreement" - The asreement or asreements (includinp anv amendmentsv<J\\ri

iirereio) beiw'eeii the Coai Supplier(s) arrd ihe Cornpar,;r, w-hich prior io iis or iheir

execution, has or have been provided to and not objected to by the Power Purchaser [in
accordance with the provisions of this Agreement.]3[, ft'rr the suprply, transportation to the

2 For imported Coal
I For indigenous coal

(

o

o
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Coal Jetty and handling of Coal, as may be amended by the parties thereto (with prior no

objection of the GOP and the Power Purchaser) from time to time. In case the

transportation of the coal is not the responsibility of the Coal Supplier the term shall also

include Contract of Affreightment between the Company and the coal transporter for the

transportation of the Coal in addition to the agreement between the Company and the

Coal Supplier for the supply of the Coal.l

"Commercial Operations Date" - The Day immediately follorrying the date on which the

Complex is Commissioned; provided, that in no event shall the Commercial Operations

Date occur earlier than ninety (90) Days prior to the Required Commercial Operations

Date without the prior written approval of the Power Purchaser, which approval may be

given or withheld in the sole discretion of the Power Purchaser.

"Commissioned" - The successful completion of Commissioning of the Complex for

continuous operation and Despatch in accordance with Article VIII and Schedule 7 and

the certification of such successful completion of Commissioning to the Power Purchaser

and the Company by the Engineer.

"Commissioning" - The undertaking of the Commissioning Tests on the Complex.

"Commissioning Tests" - The tests to be carried out pursuant to Section 8.3(a) and

Schedule 7.

"een1pany" - [Name of Company], a [private/public] limited company incorporated

under the laws of Pakistan, with its registered office at Pakistan, and

its permitted successors and permitted assigns and any permitted Transferee.

o "Company Consents" - All approvals, consents, authorisations, notifications,

acknowledgements, licences (including the Generation Licence), permits,concessions, acknowledgements, licences (including the Generation Licence), permits,

decisions or similar items which is or are issued by a Relevant Authority and which the

Company or any of its Contractors is required to obtain from any Relevant Authority

(other than the Power Purchaser) and thereafter to maintain to fulfill its obligations

under this Agreement, including the Specified Consents; provided, however, that in no

event shall the Company Consents include any concessions or exemptions from the Laws

of Pakistan unless they are expressly granted pursuant to the terms of the

Implementation Agreement.

a For imported coal
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"Companlz Event of Default" - The meaning ascribed thereto in Seciion 15.1.

"Company Interconnection Facilities" - The facilities and equipment to be designed,

constructed or installed by or on behalf of the Company on the Company's side of the

Interconnection Point that are described in Schedule 3, including any telemetering

equipment, transmission lines and associated equipment, transformers and associated

trE--
and data interface for the SCADA System, protective devices and safety equipment.

"Company Interqo-nr-rection Works" - Those works and activities described in Schedule 3

to be undertaken by or on behalf of the Company for the desigu engineering,

constructiory installation and commissioning of the Company Intercorurection Facilities

in accordance with this Agreement.

"Company Letter of Credit" - An unconditional, irrevocable, divisible, and transferable

on demand letter of credit in favour of the Power Purchaser in the form set out in
Schedule 9, which is issued by a bank or other financial institution reasonably acceptable

to the Power Purchaser,, and which shall provide for draws by the Power ?urctmser-in-
- -- irriniediatcly availablc-fun-ds on a monthly basis uponpresentatfcrn at a benk-irr L-ah-ol-e,-- - -

Pakistary and which, at the Effective Date, shall be delivered by the Company to the

Power Purchaser in the amount of twenty-seven Dollars and fifty cents only ($27.50) per
kW of the Contract Capacity.

- The coal-fired electric poy/er generation station including and [Coal ]etty
(if dedicated)] located on the Site and the Company Intercorurection Facilities (but

excluding the Power Purchasef Interconnection Faciiities) having a design capacity of l

approximatel)r t- '}I\[W (net)-to-be designed-engineered, constructed,Csmmission"+-_O -
o-w-ned, operated and rnaintained by ihe Company during ihe Term, whether compieteci

or at any stage in its construction, induding without limitation or regard to the level of
development, engineering and design documents, all energy producing equipment and

its auxiliary equipment, {Off-siie Facilities,] all coal and other F;el h.andlu.g faciliti.-s and

equipment on the Site, sea f water intake, water supply, water transportation, and

discharge channels and treatment systems on the Site, ash collection, disposal and
t- ^:l:L:^- ^-^ rl^ ^ (-:L^ 

-lI -,- - - 'l | ,'lsrurdE,c rdulrrlles.ulr rlre Jl[e, dll spare. patrS srureu at IIle JIte/ sjtarr nousrng colony/ tne

support services under the Support Services Agreement, operation and maintenance

manuals, all Company Interconnection Facilities and all other equipment or facilities

necessary for delivery of electricity to the Power Purchaser at the Interconnection Point,

which Complex is more particularly dcscribcci in Schcciuie 2.
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"Construction Report" - A report to be submitted bv the Comoanv Dursuant to Section

4.2(a), which report shall address the matters identified in, and shall be substantially in
the form set out in, Schedule 4.

"Construction Start Date" - The date on which the Company issues the "notice to

proceed" authorizing the EPC Contractors to commence the EPC Works in accordance

with the EPC Contract and incurs or has incurred an unconditional obligation to pay not

less than seven percent (7"/") of the EPC Cost to the EPC Contractors under the EPC

Contract.

"Contract Capacitlz" - An amount of generation capacity in MW (net at Reference Site

Conditions) that the Company commits to provide to the Power Purchaser under this

Agreement pursuant to Section 2.9(a), as such amount of generation capacity may be

revised pursuant to Section 2.9(b).

l"Contract of Affreiehtment" - The asreement between the coa] transporter and the

Company and approved in writing by the Power Purchaser for the transportation of coal

in accordance with the terms thereof, as may be amended by the parties thereto with the

written approval of the Power Purchaser and GOP from time to time.]s

"Contractors" - The contractors and suppliers engaged by either Party to carry out and

perform the activities required by this Agreement and the Implementation Agreement,

including the EPC Contractor, the O&M Contractor, Coal Supplier and any other direct

contractors and any of their direct sub-contractors integrally involved in the Project.

"Control Centre" - The National Power Control Centre located in Islamabad, or such

other control centre designated by the Power Purchaser from time to time (but not more

than one at any time) from which the Power Purchaser shall Despatch the Complex.

"Costs" - An amount equal to the amount of any new or additional Tax or an increase in
an existing Tax payable or reimbursable by the Company in relation to the Project as a

result of a Change in Tax.

"Cure Period" - The meaning ascribed thereto in Section 16.3(b).

"by" - Each period of twenty four (24) hours, commencing at 72:00 midnight, and

"Daily" shall be construed accordingly.

o

5 For irnported coal
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"Declaration Deadline" - The meaning ascribed thereto in Section 5.3(b).

"Declared Available Capacity" - In respect of each hour of an OperatingDay, the total

generating capacity of the Complex expressed in MW (at Ambient Site Conditions) at the

Interconnection Point, which, subject to Section 5.4(e), the Company has declared

available to the Power Purchaser in accordance with Section 5.4(a), (b) or(c).

"Delaved Pavment Rate" - KIBOR olus two Dercent Q.jo/"\ oer annum on anv amounts

payable in Rupees and calculated for the actual number of Days which the relevant

amolrnt remains unpaid on the basis of a three hundred and sixty five (365) Day year.

"Demonstration Period" - Commencing with the first anniversary of the Commercial

Operations Date with respect to the Complex, a period of sixty (60) Days following the

last Day o{ the last Month in the Maintenance Months in each Year, or such other sixty !
(60)-Day period as may be agreed between the Power Purchaser and the Co*puny, O
during which the Company shall carry out the Annual Capacity Test.

':p=CSf4qL!l' - The exercise by the Power Purqhgqgr (oJ subiect tg thg Law-s gf !g\is!4, lts
designee) of its right to commenee.inc-reas-e-de-creas-e,lrecas-e-LLe,net eleeJricdenerg,y

generated by the Complex by issuing Despatch Instructions in accordance with this

Agreement and "Despatched" shall be construed accordingly.

"Despatched and Delivered Net Electrical Output" - The Net Electrical Output during

the relevant period in response to a Despateh Instruction or Revised Despatch

Instruction, as the case may be, including Net Electrical Output delivered during Start-

Up and shut-down periods and ramp-up and ramp-down periods, which shallnot in any

event exceed one hundred and one and one-half pcrcent (101 .5'/r) of the Despatched Net

Electrical Output for the relevant hour.

"Despatched Net Electrical Ouhrut" - The required net electrical energy to be generated

by the Complex during the relevant period, as stated in a Despatch Instruction or

n""ir"a ij"rput.n Instruction, as ihe .rr" *uy be rnciuding triet iiectricai Output

delivered during Start-Up and shut-down periods and ramp-up and ramp-down periods.

"Despatch-instruction" - The meaning ascribeci thereto rn Section 5.4(a).

"Dispute" - A.y dispute or disagreement or difference arising under, out of, in
connection with or relating to this Agreement, including any dispute or difference

concerning the existence, legality, valiciiiy or enrrorcealriii iy of this Agreement or any

li

o
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provision hereof, or the obligations or performance of a Party under any provision

hereof.

"Distribution Company" - Means a distribution company licenced by NEPRA to engage

in the distribution of electric power.

"Dollar" or "g" - The lawful currenry of the United States of America.

"Due and Payable Date" - The meaning in Section 9.6(a).

"Effective Date" - The meaning ascribed thereto in Section 2.1(c).

"Emergency" - An event or circumstance affecting the Grid System which (i) materially

and adversely affects the ability of the Power Purchaser to maintain safe, adequate and

continuous electrical service to its customers, having regard to the then-current standard

of electrical service provided to its customers, and/or (ii) presents a physical threat to

persons or property or the security, integrity or reliability of the Grid System, or which

the Power Purchaser reasonably expects to have the effects specified in clause (i) or

clause (ii).

["Energy Credits" - The meaning ascribed thereto in Section g.2(d).16

"Energy Payment". - The amounts payable under Section 9.2 for Despatched and

Delivered Net Electrical Output delivered by the Company during the Month or part

Month, as determined in accordance with Schedule 1.

"Enersv Price" - The amount identified as the Enersv Price in Schedule 1. as adiusted

from time to time in accordance with the provisions thereof or as may be revised by the

Company pursuant to Section 9.2b).

"Engineer" - The firm of engineering consultants to be appointed and hired by the

Company with the approval of the Power Purchaser in accordance with Section 2.6 for

the purpose of observing the construction of the Complex and the Commissioning Tests

and certifying to the Power Purchaser and the Company the results of the

Commissioning Tests and the other matters specified herein.

6 For imported coal
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"Environmental Standards" - Collectively, the environmental guidelines and

occupational health and safety standards established by the Pakistan Environmental

Protection Agency and the relevant Provincial Environmental Protection Agency.

'EPC" - Engineering/ procurement and construction.

-.-.-.. "F.PC Contrac{ The agre into,brtweerrthe ComlanJr ._

and the EPC Contractor for, inter alia, the design, engineering, procurement, construction,

completion, testing and Commissioning of the Complex, as such agreement may be

amended by the parties thereto from time to time.

"EPC Contractor" - The Contractor or Contractors and any successor or successors

thereto hired and appointed by the Companp and not objected to by the GOP pursuant

to Section 6.2 of. the Implementation Agreement. t'",
o

"EPC Cost" - The total cost which the Com

carrying out and completing the EPC Works

accordance with this Agreeqlent.

pany will incur under the EPC Contract in
and the Company Interconnection Works in

"EPC Works" - The desig+ engineering, procurement, constructioru installation and

completion of the Complex, and the Start-Up, testing and Commissioning of the

Complex.

"Evalual"ion Period" - The meaning ascribed thereto in Section 16.5(b).

"Expert" - The meaning ascribed thereto in Section 18.2(a).

'rExtended Period" - The meaning ascribed thereto in Section 15.9(c).

"Federal Entitv" - The meanins ascribed thereto in the Imolementation Aereement.UI

"Financial Closine" - The meanine ascribed thereto in the lmnlementation Aereement.

"Financing Docr-rmen-ts" - Th-e m-ea-n-rn-g a-scribecl. thereto in- th.e Im.rrlem.entation

Agreement.

"Fixed FCC CqfnBoleni" -Tne meaning ascribed thereto in Scheduie i.

"Fixed FCC Paynognt" - The meaning ascribed thereto in Section 9.2(a).

"Fixed O&M Component" - Thc meanins ascribed thereto in Schedule 1.

l3
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"Forced Outage or Partial Forced Outage" - From and after the Commercial Operations

Date, a total or partial interruption of the Complex's generating capability (excluding

periods, if. any, that the Complex is being operated by the Power Purchaser pursuant to

Section 5.16), includirg *y total or partial interruption that is not the result of (a) a

request by the Power Purchaser in accordance with this Agreement, (b) a Scheduled

Outage or a Maintenance Outage, (c) a Force Majeure Event, (d) a condition caused solely

by the Power Purchaser or solely by the Grid System, or (e) a condition that is caused

solely by the GOP.

"Force Maieure Event" - The meanine ascribed thereto in Section 15.1.

"Fuel Cost Component" - The meanins ascribed thereto in Schedule 1.

"Generation Licence" - The licence No. [o], dated [o] issued by NEPRA permitting the

generation and supply of electricity by the Company from the Complex in accordance

with the terms and conditions of such licence.

"GOP" - The Islamic Republic of Pakistan.

"Grid Code" - The erid code oreoared bv

NEPRA, as it may be revised from time to
necessary approval by NEPRA.

"Grid System" - The transmission facilities owned by the Power Purchaser, other than

the Company Intercorurection Facilities, through which (a) the Net Electrical Output will
be received and distributed by the Power Purchaser to users of electricity and (b)

electrical energy will be delivered to the Complex, as required.

"Grid Svstem Frequencv" - The frequencv of the Grid Svstem measured in hertz.

"Guarantee" - The guarantee by the GOP of the payment obligations of the Power

Purchaser under this Agreement in the form set out in Schedule 3 to the Implementation

Agreement.

["Cuaranteed Availabilitv" - The meaning ascribed thereto in the Tariff Approval.lT

the Power Purchaser and approved by

time by the Power Purchaser with any

7 For imported coal
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"Implementation Asreement" - The Implementation Asreement. dated as of
20L.-, by and between the GOP and the Company entered into in relation to

as may be amend.ed by the parties thereto from time to time.

the Project,

"Initial Cure Ppriod" - The meaning ascribed thereto in Section 16.5(a).

l'InsuranceComponent'i-Themeaningasc;ribedlheretoinSchedulel.- - - --- .-

"Interconnection Point" - The physical point or points where the Complex and the Crid
System are to be connected as specified in Schedule 3.

"Interconnection Works Schedule" - The schedule for carrying out the Company

Interconnection Works and the Power Purchaser Interconnection as described in
Schedule 3 and as may be adjusted in accordance with Article VL

"Investor" - The meaning ascribed thereto in the Implementation Agreement.

"Invoice Dispute Notice" - The meanine ascribed thereto in Section 9.7(a).

a

__ ___"ISO" :fhe_stal4a_r-ds,e-x$ttng ar tLe dale here_of sf_theln&matrsnal_Qrganiaation_lsr __
Standardization, a non-governmental international network of national standards

institutes with its secretariat in Geneva, Switzerland.

"KIBOR" - The average "ask side" Karachi Inter-Bank Offer Rate for Rupee deposits for a
period equal to three (3) months which appears on the appropriate page of the Reuters

service at or about 11:30 a.m. in Karachi on the last available Business Day, or in the

event that the Reuter's service, or any successor thegeto, no longel p.rovides gqch

information, such other service as agreed to by the Parties that provid.es the average "ask

side" Karachi Iniei-B;nli off". nit" ioi R;p;; J"posiis i" ine ruricni intei-uan[ *;;k"i.

"Lapse of Consent" - The nreanine ascribecl thereto in the lmolementation Asreement.

"La'ws of Pakistan" - Tlne federa-l, provincial an,i local la-v,is or' Pakistan, and aii orders,

rules, regulations, statutory regulatory orders, executive orders, decrees, judicial

decisions, notifications, or other similar directives issued by any Public Sector Entity
pursuant ihereto, including the Environmeniai Sianciarcis, as any of thern rnay be

amended from time to time.

l5
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["Lease Aereement (LA)" - The Lease Aqreement, dated 20 . bv and

between [ ] and the Company for the lease by the Company of the Site, as may be

amended by the parties thereto from time to time.]8

"Lenders - The meaning ascribed thereto in the Implementation Agreement.

"Lenders Cure Period" - The meaning ascribed thereto in Section 15.5(b).

"Letter of Support" - The Letter of Support issued by the GOP through the PPIB to the

Company of the Project on _ 20......- as such letter may have been amended or
clarified prior to the date hereof by ihe PPIB.

/'LIBOR" - The British Bankers Association Interest Settlement Rate for Dollar deposits

for a period equal to three (3) months which appears on the appropriate page of the

Reuters service at or about 11:00 a.m. in London on the last available London Banking

Day, or in the event that the Reuter's service, or any successor thereto, no longer provides
such informatiory such other service as agreed to by the Parties that provides the British
Bankers Association Interest Settlement Rate for Dollar deposits in the London inter-bank
market.

"Lien" - A.y mortgages, pledges, liens, security interests, conditional and installment
sales agreements, title transfer, retention arrangements, encumbrances, claims or charges

of any kind or other encumbrances securing any obligation of any person or any other
type of preferential arrangement having similar effect.

"Limestone Cost Component" - The meaning ascribed thereto in Schedule 1.

"London Banking Day" - Any Day other than a Saturday or a Sunday or any other day
on which banks are closed in Londory England.

"Loss" - A.y loss, damage, liability, payment and obligation (excluding any indirect or
consequential loss, damage, liability, payment or obligation), and all expenses (including,
without limitatiory reasonable legal fees).

"Maintenance Months" - The Months of February, March, and the fifteenth (15e) of
October through the fourteenth (14th) of December or any four (4) Months (none of which
shall be required to commence on the first (1't) Day of such Month) in a Year, at least two

t To be ircluded only if these services are provided by a Public Sector Entity, as Lessor ,under and pursuant to the
Lease Agreement, which has been approved in writing by the GOp.

lo



Power Purchase Agreement

(2) of them consecutive Months, designated by the Power Purchaser in accordance wiih
Section 5.13.

"Maintenance Outage" - An interruption or reduction of the Complex's and/or the

Complex's generating capability that: (a) is not a Scheduled Outage; (b) has been

scheduled and allowed by the Power Purchaser in accordance with Section 5.6; and (c) is

Technical Limits and Prudent Utility Practices, should not, in the reasonable opinion of

the Company, be postponed until the next Scheduled Outage.

"Maior Equipment Failure" - The failure of any major piece of equipment, systems or

facilities forming part of the Complex that materially interrupts or materially and

adversely affects the continued operation of the Complex.

"Major Overhaul" - A major overhaul of a Unit, the scope and frequency of which i, ,"t O
out in Schedule 5.

"Major Maintenance Expenses" - The meaning asuibed theretp rrr-Sect-ion 9.9(e).

"Metering Slrstem" - All meters and metering devices (including any remote terminal

units and an electronic data recording system) to be procured by the Power Purchaser,

and thereafter installed and tested by the Company and transferred to the Power

Purchaser, and thereafter owned and maintained by the Power Purchaser and used to

measure the Net Electrical Output from the Complex.

"Minimum Annual Energlz" - In any Agreement Year, the aggregate of the Available

Capacity in such Agreement Year multiplied by [(0.50)].

"I\,4i;rimum InCernnification Arnount" * The aii..ount equal to the Rupee equivalent of

one hundred thousand Dollars ($100,000), that a Party's claims for indemnification

pursuant to Article XI must exceed in the aggregate before that Party will be entitled to

indemnification.

"Vt9"!!" - A calendar month according to the Gregorian calendar beginning at 12:00

i::ridnighr' on ihe lasi Darv of ilie preceding ii-ronih and endl,-,9 ai i2:00 midnigh-t on ihe

last Day of that month.

o

"NEPIIA" - The National Electric Power

Regulation of Generation, Transmission and

Regulatory Authority established by the

Distribution of Electric Power Act (XL of)

17
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1997, and any successor or substitute regulatory agency with authority and jurisdiction

over the electricity sector in Pakistan.

"Net Electrical Output" - The net electrical energy expressed in k\AIh that is generated by

the Complex and delivered to the Interconnection Point, as measured by the Metering

System or the Back-Up Metering System, as the case may be.

"Non-Maintenance Months" - The Months of ]anuary, February, March and December

or any four Months, in a Year, at least two (2) of them consecutive Months as designated

by the Power Purchaser in accordance with Section 5.13

Company or the Power

Agreement pursuant to

"Notice of Intent to Terminate notice delivered by

Purchaser, as the case may be, of its intent to terminate

Section 16.3 due to a default of the other Party.

the

this
i.)
o

"O&M Agreement" - The agreement to be entered into between the Company and the

O&M Contractor for the operation and maintenance of the Complex, as may be amended

from time to tirne.

"O&M Contractor" - Any operation and maintenance Contractor(s), and any successor(s)

thereto, appointed by the Company and not objected to by the GOP pursuant to Section

6.2(c) of the Implementation Agreement.

"Off-Peak Hours" - The meaning ascribed thereto in Arrrex 2 to Schedule 1.

["Off-site Facilities" - The meaning ascribed thereto in Schedule 2.]

' "Operating Committee" - The committee established by the Parties pursuant to Section

2.4 for the purposes described in Section 2.5 and Section 5.11.

"Operating Day" - Each period of 24 consecutive hours beginning at 00:00, the first such

period commencing at 00:00 on the Commercial Operations Date.

"Operating Procedures" - The procedures for the operational interfaces befween the

Complex and the Grid System to be agreed or finalized in accordance with Section 2.5.

"Ordinarlz Share Capital" - The meaning ascribed thereto in the Implementation

Agreement.

"Other Force Maiuere Event" - The meaning ascribed thereto in Section 15.1(c).

"Pakistan Political Event" - The meaning ascribed thereto in Section 15.1(a).

t8
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"Party" - Each of the Power Purchaser and the Cornpany, and the "Parties" means both
of them.

"Pass-Through Items" - Certain costs or charges identified as Pass-Through Items in
Schedule 1.

" - The meanin ascribed thereto in Annex 2 to Schedule L.

"PE Compensation Period" - The meaning ascribed thereto in Section 15.6(a)(i).

"Period Weighting Factors" - The meaning ascribed thereto in Annex 2 to Schedule 1.

"Person" - A^y persory firm, company, corporation, society, government, state or agency

of a state (including any Public Sector Entity), or any association or partnership (whether

or not having separate legal personality) of two or more of the foregoing.

"Power Purchaser" - National Transmission and Despatch Company Limited (through

-its eentral PowerPurehasing-Ageney) on-beha}f-ef ex-WAPDA distribution eompanieg a

public limited company estahlished.-und.er'the.Laws,of.Pakistan, with its principal offiee

at WAPDA-I{ouse; Shahrah-e-Quaid-e-Azam7-tahore;PakistanT and its successors an&
permitted assigns.

"Power Purchaser Consents" - All approvals, consents, authorisations, notifications,

concessions, ackn<.rwleclgements, licences, permits, decisions or similar items which is or
are issued by a Relevant Authority and which the Power Purchaser or any of its
contractors is required to obtain from any Relevant Authority and thereafter to maintain

- The meaning asirlbed theieto in Seiiion i6.2.

- The faCili[ies and equipment to be

Powerdesigned, constructed or installed by or on behalf of the Power Purchaser on the
T>----L--^-t^ ^:)^ ^t rI-- r--r T.t ' | ,t , 1

"Power Purchaser Interconnectien Works" - Those works and activities described in
Schecirrie -3 io be r-rn-ci-eria.ken- b;, oy on behaif of the Po'.n/er Purchaser fcr ihe design,

engineering, construction, installation and commissioning of the Power Purchaser

Interconnection Facilities in accordance with this Agreement.

"PPFME" - The meaning ascribed thereto in Section 15.1(a).
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o

"PPIB" - The Private Power and Infrastruchrre Board, a statutory body established

through Private Power Infrastructure Board Act (VI of 201,2), and any successor board,

agency or other entity upon which its responsibilities devolve.

"Pre-COD Enerqv Pavment" - The meaning ascribed thereto in Section 8.8.

"Pre-COD Energy Price" - T}i.e Tariff excluding the Debt Service Component and the

Return on Equity Component.

"Prescribed Fee" -With respect to any Consent, the charge or fee, if any, prescribed by

the Laws of Pakistan.

"Prescribed Form" - With respect to any Consent, the form, it any, (including all

information and details) prescribed by the Laws of Pakistan for the application for, or

renewal of, such Consent.

"Pro)ect" - Each of the following activities:

(r) the ownership and possession of the Complex;

(b) the design, engineering, financing, refinancing (provided that the benefits

of such refinancing are shared by the Parties in accordance with the

requirements of Implementation Agreement), construction, procurement,

permitting, testing and Commissioning of the Complex;

(c) the procurement importation, exportation (for repair, maintenance or

refurbishing) and contracting for goods, equipment and services for the

Complex and the Company Interconnection Facilities;

the insuring, operatiory maintenance and repair of the Complex, including

any Restoration;

o (d)

(e)

(0

the [importation / procurement] and use of coal as the fuel at the Complex,

the sale of Available Capacity and the generation and sale of Net Electrical

Output from the Complex under the Power Purchase Agreement; and

the recruitment, employment and training of staff for the Complex.

"Proiect Asreemenls" - The meanins ascribed thereto in the ]molementation Asreement.

"Protected Assets" - The meaning ascribed thereto in Section 18.5(a)(i).

20
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"Prudent Electrical Practices" - The use of equipment, practices or methods, as required
to comply with applicable industry codes, standards, and regulations in Pakistan (i) to
protect the Grid System, employees, agents, and customers from malfunctions occuming
at the Complex, and (ii) to protect the Complex and the Company's employees and

agents at the Complex from malfunctions occurring on the Grid System. Prudent
Electrical Practices are not limited to optimum practices, methods or acts to the exclusion

Privile

of all others, but rather are a spectmm of possible practices, methods and acts which
could have been expected to accomplish the desired result at reasonable cost consistent

with reliability and safety.

"Prudent Utility Practices" - Those practices, methods and procedures conforming to
safety and legal requirements which are attained by exercising that degree of skill,
diligence, prudence and foresight which would reasonably and ordinarily be expected

from a skilled and experienced generator of electricity engaged in the same or a similar I
type of undertaking or activity under the same or similar circumstances and conditions
to those per.!_apt!g r-1:r P-akr_q!41r q'ry!,,qqtlqfyjng the hqqlth-.1rfely and environmental
standards of reputable intemational electric generation companies. Prudent Utility
Ptactices-gre_n9_t !!qU!_e_d--to qp!iq!14 pr4cticqq. Eetlpd_ -ol4c1s _!o lhe elclqsien of all
others, but rather are a spectrum of possible practices, methods and acts which could
have been expected to accomplish the desired result at reasonable cost consistent with
reliability and safety.

"Public Sector Entity" - (u) The GOP, the Provincial Government, any subdivision of
either, or any local governmental authority with jurisdiction over the Company, the

Project, or erry part thereof, or (b) any department, authority, instrumentality, agency, or
judicial body of the GOP, the Provincial Government or any such local governmental
^..r,^^-:r-, t^\ ^^---L^ ^.^-. r-:r^--,-^i^ i - rt-r=^; - r /r\ O _authority, (c) Conits and tribunaii in patiistan, and (d) any commission or independent

regulatory agency or body having jurisdiction over the Company, the Project or any part

"Reference Site Condition" - The meaning ascribed thereto in Schedule 5.

- The meaning ascribed thereto in Schedule i.

- The meaning ascribed thereto in Scireduie 1.

21



Power Purchase Agreement Privileged & ConJidential

"Reference Non-Debt Service Component" - The meaning ascribed thereto in Schedule 1.

"Related Dispute" - Any dispute between aParty and its Contractor that is related to any

Dispute between the Parties under this Agreement.

"Relevant Authority" - The meaning ascribed thereto in the Implementation Agreemenf.

"Reliability Test" - The test to be carried out pursuant to Section 8.3(b), as described in

Schedule 7.

"BCpp4" - The meaning attributable thereto in Section 15.7(a).

I r "Required Commercial Operations Date" - The date that is I

O date on which Financial Closing occurs, as such date ma'

I months following the

date on which Financial Closing occurs, as such date may be extended pursuant to

Section 6.5, Section 6.6 or Section 8.1(b) or by reason of a Force Majeure Event.

"Reserve Fund" - The meaning ascribed thereto in Section 9.9(a).

"Restoration" - The meaning ascribed thereto in Section L5.6.

"Restoration Period" - The period of restoration established in the Restoration Schedule

and as defined in Section 15.6(a).

"Restoration Cost Estimate" - The meaning attributable thereto in Section 15.6(a).

"Restoration Schedule" - The meaning attributable thereto in Section 15.5(a).

O "Return on Equitlu Component" - The meaning ascribed thereto in Schedule 1.

"Revised Declared Available Capacity" - The meaning ascribed thereto in Section 5.3(c).

"Revised Despatch Instruction" - The meaning ascribed thereto in Section 5.4(b).

//Bufgg" 
- The meaning ascribed thereto in Section 18.3(a).

"Rupee" or "Rs." - The lawful currencv of Pakistan.

"Sales Tax" - Sales tax levied under the Sales Tax Act 1990, as may be amended or

superseded from time to time.
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"Savines" - An
elimination of a

Change in Tax.

amount equal

Tax payable by
to the amount

the Company in
of any decrease or reduction in or

relation to the Project as a result of a'

*- - - l'scheduled-Commercial--Operations-Date--The-<late reas.olahly estimated hy the 

-Company as the Commercial Operations Date based on the then-existing construction

schedule, as notified. to the Power Purchaser, as such date may be modified by the

Company from time to time in the Construction Reports or in other written notices from
the Company to the Power Purchaser.

"Scheduled Outage" - A planned interruption of the Complex's generating capability or

any material part thereof that (i) has been scheduled by tlre Company and agreed to by

the Power Purchaser in accordance with Section 5.5, and (ii) is for inspection, testing,

preventive maintenance, corrective maintenance, repairs, replacement or improvement of
- the'eomplex or ilnymaterial part thereof.

["Site" - The pareel of laad, togeth-er wittr water 
-w-a-1zs, 

iolds, .-\ /-e-11s, rights.of::uay^and --,- ,
other interests in land and any rights, permits and licences acquired by the Company for
the purposes of the Complex, ory through, above or below the ground on which all or

any part of the Cornplex is to be built or pursuant to which access thereto is obtained and

which are reasonably necessary or appropriate f<;r ingress to and egress from, and the

operation and maintenance o{ the Complex.le ["Site" - The land, water-ways, roads,

wells and any rights acquired or to be acquired by the Company for purposes of the

Complex, ory through; abo.,re or below the ground on which all cr on any part of the

Cqryplex ie !q be,budtJ_1o

"Specified Consents" - The Consents identified in Schedule 1 of
Agreement.

"Statt-lJp" - Any siari-up of a Uiiii thal resr.rits i.rr syrrch.ronization of such. Unit'nith the

Crid System

o

"Succession [.,]otice" - The m-ea.n-in-g a.scribecl- ih.ereto in Seci-ion i9.9(c).

e For imported coal
to -ror morgenous coat
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["Supercritica] Technology" - means technology with minimum steam parameters at

steam turbine inlet as mentioned in Schedule [2].

20_-. by and between the I

- The Support Services Agreement dated _
I and the Company for the supply by [ ] to the

Complex of the support services, as may be amended by the parties thereto from time to

time]i1. [note: identify support services]12

"Supplemental Tariff" - An amount payable by the Power Purchaser as provided in
Section 9.3 and Schedule 1.

Svstem Operator" - Anv entitv with the leeal competencv to assume the Power

Purchaser's responsibilities with respect to the issuance of Despatch Instructions and

o responsibility for Despatch of the electric generation facilities delivering electric energy

into the Grid System, and its successors and assigns.

"Tariff'- The meaning ascribed thereto in Schedule 1 of this Agreement.

Revised Despatch Instructions hereunder and which entity assumes generally the

"Tariff Approval" - The meanine ascribed thereto in the Imolementation Asreement.

"Tax" or "Taxei" - A.y tax, charge, cess, impost, tarlff, duty, basis for assessing taxes

(including the rates of or periods for depreciation of assets for tax assessment purposes),

fiscal concession or allowance imposed by oi payable to a Public Sector Entity, including
any value added tax, Sales Tax, water or environmental or energy tax, import or customs

duty, withholding tax, excise duty or tax, tax on foreign currency or foreign exchange

transactions or property tax. The term "Tax" shall not include any fee or charge payable

to a Public Sector Entity as consideration for goods or services provided by such Public

Sector Entity in relation to a commercial activity carried out by such Public Sector Entity.

"Technical Limits" - The limits and constraints in Schedule 5 relating to the operation,

maintenance and Despatch of the Complex.

Technical Specifications" - The technical specifications for the design, construction,

operation and maintenance of the Complex as set forth in Schedule 2.

"Term" - The meaning ascribed thereto in Section 2.2.

n To be included only if these services are provided by a Public Sector Entity, as Lessor, under and pursuant to the
S-upport Services Agreement, which has been approved in writing by the GOP,
'' For imported coal
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"Termination Date" - The meaning ascribed thereto in Section 76.a@).

"Termination Notice" - The meaning ascribed thereto in Section 1.6.a@).

"Tested Capacity" - Initially the net generation capacity demonstrated by the

Commissioning Tests for the Complex (adjusted to Reference Site Conditions), as

-*-* certifie-d by the Engureet ur the eapaeilv Test Certrficate-arOshal-be-ap@
from the Day following the date of completion of Commissioning until revised by the

Annual Capacity Test (or any re-test thereof) pursuant to Section 8.4(b), and thereafter,

the net generation capacity demonstrated by such Annual Capacity Test (or any re-test

thereo$ (adjusted to Reference Site Corrditions).

"Threshold Amount" - The meaning ascribed thereto in Section 15.6(i).

"Iransfer of the Complex" - The meanins ascribed thereto in Section 19.9(e).

"Transferee" - The meaning ascribed thereto in Section 19.9(e)

1 ;'

a

"UNCITRAL Rules" - The meaning ascribed thereto in Section 18.3(b).

"Unit" - Each of the two coal-fired Rankin cycle-based steam boiler, steam turbine,

driving an electric generator, including its auxiliaries and protective devices of the

Cornplex as described in more details in Schedule 2.

"Unit Siart-Up" - After the Commercial Operations Date, any Start-Up of a Unit
necessary for the Company to compiy with a Despatch Instruction or a Revised Despatch

Instruction and that results in synchronization with the Grid System; provided, that the

Power Purchaser has been notified that such Start-Up is necessary for the Company to

eOinply With a DeSpAtch Instruction oi Revised Despatch Instruction.

"Unit Start-Up Charse" - The meaning ascribed thereto in Schedule 1.

"Variable O&M Component" - The meaning ascribed thereto in Schedule 1,

"Water Cost Component" - The meaning ascribed thereto in Schedule 1.

"Waier Lise Agreement" - The agreement entitied 'Water Use Agreementl enteled.ints or

to be entered into and between Provincial Government and the Company.

"Weather Staiion" - The equipment specified in Schedule 2 purcirasecl, instalied, owned

and maintained by the Ccmpany on the Site for the purpose of measuring the Ambient

I

o
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Site Condition, which equipment shall be subject to inspection by the Power Purchaser
and testing at the request of the Power Purchaser upon reasonable advance notice.

"Week" - Each period of seven (7) consecutive Days beginning at 12:00 midnight falling
between a Saturday and a Sunday.

"Year" - Each twelve (12) Month period commencing at 12:00 midnight on the 31"r of
December and ending at 12:00 midnight on the following 31$ of December.

Section 1.2 Rules of Interpretation

In this Agreement:

7.2.7 headings are for convenience only and shall be ignored in construing this
Agreemenf

7.2.2 excePt where the context determines otherwise, the singular includes the plural
and vice versa and the masculine gender includes the feminine;

7.2.3 references to Sections, Articles, Recitals and Schedules are, unless otherwise
specified, references to Sections and Articles of, and Schedules and Recitals to, this
Agreement;

7.2.4 unless otherwise provided herein, whenever a consent or approval is required by
one Party from the other Party, such consent or approval shall not be

unreasonably withheld or delayed;

7.2.5 the words "include", "including" and "in particular" shall be construed as being
by way of illustration or emphasis only and shall not be construed as, nor shall
they take effect as, limiting the generality of any preceding words;

7.2.6 references to a Party are references to a party to this Agreement, including that
Party's assigns or transferees permitted in accordance with the terms of this
Agreement and its successors in title;

1.2.7 in carrying out its obligations and duties under this Agreement, each Party shall
have an implied obligation of good faith;

7.2.8 the Schedules (and if any schedules or tables thereto) to this Agreement form part
of this Agreement, and capitalized terms and abbreviations used in the Schedules
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(and if any schedules or tables thereto) which

the meanings given to them in Sections 1.1 and

and

1.2.9 except as otherwise indicated in this Agreement,

to time in Pakistan.

are not defined therein shall have

1.3 of this Agreement, respectively;

references to time are references

Sectionl.3 Abbreviations

1.3.1 In this Agreement, the following abbreviations shall have the following meanings:

oC means degrees Celsius;

kV means kilovolt or 1,000 Volts;

kW means kilowatt or 1,000 Watts;

k\AIh means kilowatt hour;

I

a

MW means mega-watt or 1,000,000 Watts;

MVArmeans megavar or 1,000,000 vars;

MWh means megawatt hour or 1,000 k\4/h; and

O&M means operation and maintenance of the Complex.
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ARTICLE II
EFFECTIVE DATE AND TERM

Section 2.1 Condition Precedent and Effective Date

On the date of execution of this Agreement by the Parties, only Article I
(Definitions; Rules of Interpretation), this Section 2.1, Section 2.3, Article

XIII (Representations and Warranties) and Article XIX (Miscellaneous

Provisions) shall become effective.

In connection with the issuance of the Letter of Support by the PPIB,

Company has delivered or has caused to be delivered to the PPIB

Performance Guarantee.

(c) The Company shall use its reasonable endeavors to cause the occurrence of

Financial Closing by the date required in the Letter of Support. The

Company shall deliver to the Power Purchaser, the Company Letter of

Credit in a form which is reasonably acceptable to the Power Purchaser.

The Power Purchaser shall notify PPIB confirming receipt and acceptance

of the Company Letter of Credit.

The date on which notice from PPIB of the occurrence of Financial Closing

is received by Power Purchaser, this Agreement shall become effective in its

entirety (the "Effective Date").

If the Effective Date does not occur by the date required for Financial

Closing in the Letter of Support as may be extended by the GOP in

accordance with the Letter of Support, the Power Purchaser may deliver

written notice to the Company terminating this Agreement, which

termination shall be effective on the date of delivery of such notice, From

the date of such termination, the Parties shall have no further rights against

each other and shall be released from all further obligations under this

Agreement, subject to any rights and obligations that may have accrued

before the date of such termination.

(e)

Section 2.2 Term

(a) Unless terminated earlier in accordance with its terms, this Agreement shall

continue in full force and effect until the end of the Day immediately

(a)

the

the

(b)

il
o

(d)

o
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preceding the thirty (30'h) anniversary of the Commercial Operations Date

(such period, the "Term"), as such date may be extended pursuant to

Section 2.2(b).

Following the Commercial Operations Date, if there occurs a PPFME or a
CLFME that, in either case requires the Power Purchaser to make payments

-T0*threom-piin-yptr-$m"rfo-s-ctfi0irt5.6rf, raTrfr w
Term shall be extended for a period equal to the number of Days each

PPFME or CLFME, as the case may be, was in effect multiplied by the

difference between the Average Available Capacity and the Available

Capacity that the Company was able to declare during the pendency of
such PPFME or CLFME, as the case may be, and that difference divided by

the Average Available Capacity. During such extended period, the

Company shall be paid the "Fixed O&M Component (Local)", Fixed O&M
Component (Foreign), the Fixed FCC Component (less the debt service and

" . re-turn on equity component of the Fixed FCC Componenl), -and the-

"Insurance Component"; in additiq4, qlre Comp,any shall a-lpq be etlill-ed to_

the Return on Equity Component,and the-re-tum.on,equify.-component of ,

the Fixed FCC Component for the part of such period that extends beyond

the first one hundred and eighty (180) Days, of the Capacity Price for
Available Capacity and the Energy Price for Net Electrical Output, in each

case adjusted, mutatis mutandis, in accordance with the provisions of
Schedule 1.

Section 2.3 Companlz Consents

(a) From- the date' of.cxefttio-n of this Agreement, the Cornpany shal| ,t i.s- O
own cost and expense, apply for, procrrre, diligentlV pursue and, following
receipt, maintain (and, where applicable, cauSe its Contractors to procure

and maintain) all Company Consents.

(b) Upon receiving a written request from the Company so to do, the Power

Purchaser shall take such actions as are reasonable under the circumstances
r^ --^:-L Ll- - a--,- - . - - - /- - rt - /-- 

'io assist ii^le LontPany (or its Contractors havg) in its efforis io procure or

renew any Company Consents that it has not received after proper

application therefor, provided, however. that, where the Company makes

any such request of the Power lrurchaser, the Company shall:

(b)
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l

o

(, prior to the date upon which its request to the Power Purchaser is

submitted,, have done all such things as it is reasonable for the

Company to have done and as are necessary to procure or renew any

Company Consent which is the subject of such requesti

(ii) notwithstanding the making of any such request, continue diligently
to pursue the grant or renewal of any Company Consent which is
the subject of such a requesf

(iii) at the same time as it submits its request, disclose to the Power

Purchaser the full details of the actions which the Company has,

prior to the date of the request, taken to procure or renew the

Company Consent and of the actions it is continuing to take with
respect to the procurement or renewal of any such Company

Consen!

(iv) provide the Power Purchaser with such assistance, and information

and/or documents as the Power Purchaser may reasonably request

in connection with the Company's requesf and

(v) bear all reasonable out-of-pocket costs and expenses reasonably

incurred duly supported by relevant documents by the Power

Purchaser in relation to such request from the Company,

(c) To the extent material to the Company's rights or obligations under this

Agreement, the Power Purchaser shall, at its own cost and expense,

procure, diligently pursue/ and thereafter maintain all Power Purchaser

Consents.

Section 2.4

Not later than ten (10) months prior to the then-prevailing Scheduled Commercial

Operations Date, the Parties shall establish the Operating Committee to perform the

functions set out in Section 5.11.

(u) The Operating Committee shall be comprised of six (6) members. Each

Party shall designate three (3) members to represent it on the Operating

Committee, and either Party may remove or replace any of its Operating

Committee members at any time upon notice to the other Pariy.
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(b) The Operating Committee shall develop procedures for the holding of
meetings, the keeping of minutes of meetings and the appointment and

operation of sub-committees.

(.) The chairmanship of the Operating Committee shall rotate each six (6)

months between the Parties, and the Parties agree that the first chairman
:sHtsbe-norninate&@*te-Power

casting vote.

Decisions of the Operating Committee shall require the unanimous

approval of the members present at a meeting of the Operating Committee

where a quorum of the Operating Committee members is present. A
quorum of the members of the Operating Committee shall be deemed to be

present where at least two (2) members representing the Power Purchaser

and two members representing the Company are present at such meeting.

(d Wilhin lhilty (q0l Dqys gf the es!1blig\mgnJ o_f the Operating Commilteg,

the Parties shall cause the Operating Committee to meet and cause their

respective designated members to finalize the Operating Procedures

addressing all operational interfaces between the Power Purchaser and the

Company. The Operating Procedures shall:

(i) take proper account of the design of the Complex, the Metering

Systems, and the Grid System; and

(ii) be consistent \Mith ,PrudenL Electrical Practices, Prudent Utility
Practices, and the Technical Limits.

(b) The procedure for developing and finalising the Operating Procedures shall

be as follows:

(d)

i

o

(i) within forty-five (45)

Ouerating Committee,

Days following the

the Comoanv shall

establishment of the

deliver to the Power

Purchaser in writing p

(ii) the Power Purchaser shall provide comments in writing on the draft
Operating Procedures within twenty-five (25) Days following the

date the draft Operating Procedures are delivered by ihe Company
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i--)

o

(iii)

(iv)

(v)

to the Power Purehaser, and each Party shall make a representative

available to meet within ten (10) Days following the end of such

twenty-five (25) Day period to review each Party's comments on the

draft Operating Procedures and on the proposed changes and any

objections to the proposed changes of a Party.

as soon as is practicable after the meeting referred to in Section

2.s(bxir, but in any event within thirty (30) Days following the end

of such meeting, the Company shall provide the Power Purchaser

with proposed final draft Operating Procedures, incorporating to the

extent agreed each of the Parties' proposed changes;

the Power Purchaser shall provide final comrnents on the final draft

Operating Procedures within fifteen (15) Business Days after its
receipt by the Power Purchaser and, within five (5) Business Days

after a request from the Company, the Power Purchaser shall make

its representatives available in Lahore, Pakistan, to meet and review

its comments and proposed changes with the Company; and

the Company shall revise the draft Operating Procedures to

incorporate such additions or modifications required by the Power

Purchaser and shall provide a final draft to the Power Purchaser as

soon as practicable, and in any event within ten (10) Days following
receipt of the Power Purchaser's comments and proposed changes to

the draft Operating Procedures. Any Dispute between the Parties as

to whether any matter should be included in or excluded from or

modified in the way it is then treated in the draft Operating

Procedures shall be determined in accordance with Section 18.2. The

determination of the Expert shall be final and binding with respect to

the resolution of such Dispute.

Following the finalisation of the Operating Procedures pursuant to Section

2.5(b), either Party may propose changes to the Operating Procedures from

time to time as changes in events and circumstances may require. The

Parties shall meet and discuss such proposed changes in good faith and

incorporate such changes as are agreed by the Parties. Any Dispute

between the Parties as to whether any matter should be included in or

removed from or modified in the way it is then treated. in the Operating

(c)
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Procedures shall be determined in accordance with Section 18.2. The

determination of the Expert shall be final and binding with respect to the

resolution of such Dispute.

(d) The Company and the Power Purchaser shall mutually develop an inter-

tripping schedule no later than sixty (60) Days prior to the required
:imperrenta'tiorrof suclrscherfu

based on a proposed schedule submitted to the Company by the Power

Purchaser at least one hundred and twenty (120) Days prior to the date

implementation of sucn'schedule is required.

Section 2.6 Appointment of the Eneineer

(r) Not later than two hundred and seventy (270) Days prior to the then- 
^

prevailing Scheduled Commercial Operations Date, the Engineer rl-,u1l l-rurru t!
been appointed by the Company, with the approval of the Power

Purchaser, (and-shallby such date be avai'lable-to perform the duties of the

Engineer provided-hereinand-shatrl-thereafterkeep appointed and available

for as long as may'be necessary to discharge the duties of the Engineer

under this Agreement) to carry out the duties of the Engineer specified in

this Agreement in accordance with the highest professional standards and

duty of care, both to the Company and to the Power Purchaser. The

Company shall not replace any Person appointed as the Engineer without

ihe prior written consent of the Power Purchaser.

(b)

Elgllsst !p ?9!_ry{ep,e.n49$_ly c!4lggltt1eJly_.ott$e_lqsiq qf big gXpertipu, O
experience and kn-owledge rn relation to all. matters referred to him

pursuant to this Agreement and in carrying out his other duties ascribed to-

him under this Agreement. The costs and remuneration to which the

Engineer is entitled under his terms and conditions of appointment shall be

borne by the Company.

(r) On the Effective Date, the Company shall have delivered to the Power

Purchaser the Company Letter of Credit as required in Section 2.1(c) and

the Power Purchaser shall notify the PPIB of its receipt of the Company

Letter of Credit. The Company shall mair-rtairr in full force and effect t]re
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Company Letter of Credit in the then-required amount from the Effective

Date until the date that is fifteen (L5) Business Days following whichever

shall first occur of:

the Commercial Operations Date; or

if this Agreement is terminated before the Commercial Operations

Date has occurred, the date which is thirty (30) Days following the

date on which the termination of this Agreement is effective;

provided, that if the Company is or is claimed to be liable to pay liquidated

damages under Section 9.4 or on termination of this Agreement pursuant to

Section 16.8, the Company shall maintain the Company Letter of Credit in

an amount not less than the amount in dispute plus the Power Purchaser's

reasonable estimate of interest that will be payable thereon until any

dispute in relation thereto has been finally resolved in accordance with this

Agreement and all liabilities in relation thereto have been discharged in

tuIl.

(b) The Company Letter of Credit shall be expressed to continue until the end

of the period referred to in Section 2.7(a) above. The Power Purchaser shall

return the Company Letter of Credit to the Company within fifteen (15)

Business Days following the end of the period referred to in Section 2.7(a).

If the Company provides a replacement or substitute Company Letter of

Credit, the Power Purchaser shall return the original Company Letter of

Credit within fifteen (15) Business Days after receipt by the Power

Purchaser of such replacement.

In the event that the Company shall be required to pay liquidated damages

to the Power Purchaser under this Agreement and the Company fails to

make any such payments of damages when due, then the Power Purchaser

shall be entitled to draw or collect such amounts, less any amounts

disputed by the Company, from the Company Letter of Credit upon

presentation of a certificate of an authorized officer of the Power Purchaser

stating that (1) amounts shown in the invoice accompanying the certificate

are due and payable by the Company to the Power Purchaser under this

Agreement and (2) an invoice for such amount has been delivered to the

Company at least thirty (30) Days prior to the presentation of the certificate

(i)

(ii)

o
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and either (a) no amounts shown in such invoice have been disputed by the

Company or (b) a portion of the amount shown in the invoice has been

disputed by the Company, identifying such disputed amoun-t. The

certificate shall be accompanied by the relevant invoice delivered to the
f-^-^--,, --J --., T-,,^i^^ n;^*,,+^ I\T^L:^^ l^l:.,^-^l l-^ !L^ T)^-,,^-

cr-r lu, Crrr/ ulvvlLE ULDyL(tE l\\JLlLc LlEllvElE(l tu LtlE I \rwEI

Purchaser by the Company. The Power Purchaser shall not be entitled to
draw from the Company Letter of Credit any amounts shown in an invoice

or demand delivered to the Company that have been disputed by the

Company until such amounts are determined by the Expert or an arbitrator

to be payable to the Power Ptrrchaser in accorclance with the disputes

resolution procedures set forth in Article XV[I.

In the event that the Power Purchaser draws against any Company Letter of
Credit and it is subsequently determined that the Power Purchaser was not
entitled to do so, then the Power Purchaser shall repay such amount to the

Company, together with. all costs and expenses incurred by the Company in
connectian with such drawing (inclufl,iag reason-able atto-rnqys' fees) plus

interest-thereon.from.the date of the draw through the date of.repalzrnent at

the Delayed Payment Rate, compounded semi-annually and shall be

computed for the actual number of Days on the basis of a three hundred

and sixty-five (365) Day year.

(e) Provided that the Company Letter of Credit is delivered to the Power

Purchaser within five (5) Business Days of its issuance, the Company Letter

of Credit shall have a term of not less than twelve (12) months from the

date of its issuance. If at any time that the Company is required to maintain

the Company Letter of Credit pursuant to Section 2.7{a), th.e Company

Letter of Credit will expire within ten (10) Days and the effective period of
the Company Letter of Credit has not been extended for a period of not less

than ninety (90) Days or a replacement Company T,etter of Creclit has not
beeri delivered to the Power Purchaser with an effeciive perioci of not iess

than ninety (90) Days following the date of expiration of the existing

Company Letter of Credit, the Pow-er Purchaser sha-ll be entrtlecl- to

immediately encash in fulL the Company Letter of Credit; provided that

upon delivery of a valid amendment extending the term of the Company

Letter of Credit or a rcplaccmcnt for the expired Company Letter of Credit,

(d) (

o
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the Power Purchaser shall refurn to the Company the amount encashed less

any amount properly retained Pursuant to Section 2.7(c).

Section 2.8

Section 2.9

(u) Along with the notice delivered by the Company to the Power Purchaser

giving notice of the Effective Date, ihe Company shall deliver a certificate

to the Power Purchaser confirming that the representations in Section

13.1(a), Section 13.1(e) and Section 13.1(0 are true and accurate as at the

Effective Date.

No later than fifteen (15) Business Days after the date on which the

Company gives the Power Purchaser notice of the Ef{ective Date, the Power

Purchaser shall deliver a certificate to the Company, confirming that the

representations in Section 13.3(a), Section 13.3(e) and Section 13.3(f) were

true and accurate as at the Effective Date.

(b)

I

a

(a) The Parties agree that the Contract Capacity is [ ' 1 MW (net at Reference

Site Conditions)r3 and that such Contract Capacity may be revised upward

to the initial Tested Capacity as established pursuant to Section 8.3 (b);

p1gylded, that in no event shall any such upward revision of the Contlact

Capacity exceed five percent (5%) of the Contract Capacity specified

(b)

abovela.

At any time (and from time to time) after the Effective Date but prior to the

occurrence of the Commercial Operations Date, thq Company may elect by

notice to the Power Purchaser to reduce the Contract Capacity by an

amount not to exceed in aggregate ten percent (10%) of the Contract

In each such case, the ContractCapacity specified in Section 2.9(a).

Capacity shall be reduced as specified by the Company upon the payment

of liquidated damages specified below and the following provisions shall

apply:

r3 Subject to the auxiliary test

'o The 5o/o limit is applicable to plants opting upfront tariff.
downwards lor incrcase in the capacity.

36
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(i) the Company shall pay to the Power Purchaser in imrnediately
available funds within five (5) Business Days after the notice to

reduce the Contract Capacity, as liquidated damages for such

reduction and not as a penalty, an amount determined in accordance

with the following schedule:

Company is greater than zero percent (0%) and less than or
equal to two percent (2%) of the specified Conrract Capacity,
the amount payable shall be equal to one hundred and

seventeen thousand Dollars ($117000) multiplied by the

number of MW (prorated for any fraction thereof) of the

reduction in the Contract Capacity; - ( .

if the reduction in the Contract Capacity requested Uy tf," O
Company is greater than two percent (2%) and less than or
equal to five percent (5d/") of the specified Contract Capacity,
the amount payable ShaII be equal to fwo hi:ndred and thiftf

-. - f6ui thousand Dollais ($234,000) multiplied by the number of
MW (prorated for any fraction thereof) of the reduction in the

Contract Capacity for the reduction amount in excess of two
percent (2%); and

(C) if the reduction in the Ccntract Capacity requested by +Lo

Company is greater than five percent (5%) and less than or
eQual to ten percent $A'/") of the specified Contract Capacity,

- the-amount-payaL,le.shall be th+eehundred and fifty-thsusand O
Doiiars ($350,000) muitipiied by the number of MW (prorated

for any ffaCtion thereof) of the reduction in the Contiact
Capacity in excess of five percent (5%);

(B)

(u/ fror-r, the riaie of payrnerrt of ti're amouni of liquidaieci ciamages

determined pursuant to Section 2.9(b)(1), the Contract Capacity shall
be reciuceci by the amount staiedl in sr_ich n-otice io r.he power

Purehaser;

if the Company has demonstrated a Tested Capacity through
Commissioning Tests equal to or greater than the Contract Capacity,

(iii)

)t
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as it may have been subsequently reduced pursuant to this Section

2.9(b), upon the payment of the required amount of liquidated

damages and the reduction of the Contract Capacity, the Company

shall be entitled to declare the Commercial Operations Date, subject

to the delivery of the Engineer's Capacity Test Certificate, and the

Commercial Operations Date shall occur on the Day follqwing the

later of the date of such declaration by the Company or the date of

delivery of the Capacity Test Certificate by the Engineer; and

the Company may deliver additional notices of reduction of the

Contract Capacity; ggyrded that the aggregate reduction in Contract

Capacity does not exceed ten percent (1,0%) of the Contract Capacity

specified in Section 2.9(a); and

(c) any liquidated damages payable under Section 2.9(c) shall be in addition to

any other liquidated damages that have become or thereafter become

payable under Section 9.4.

t(d) The Company shall achieve the Guaranteed Availability in accordance with
the Tariff Approval during an Agreement Year.]15

(i")

(-)

o

l5 For impofied coal
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ARTICLE III
SALE AND PURCHASE OF ENERGY AND CAPACITY

Section 3.1 Sale and Purchase of Energv and Capacitv

(a) Subject io ihe ierms of ihis Agreemeni (including the Technical timits),
from and after the Commercial Operations Date, the Company shall:

(i)

(ii)

make available to the Power Purchaser the Declared Available

Capacity at the Contract Capacity (adjusted to Ambient Site

Conditions);

deliver and sell to the Power Purchaser at the Interconnection Point

the Despatched Net Electrical Output; and

(iii) provide to the Power Purchaser the Ancillary Services.

t.

o
(b) SubiecLto and,.in..accordance with the terms of this Agreement (induding

t-he Tcchnieal L-im-its), the Power Putchaser Sha[:

(i) from and after the Commercial Operations Date, pay to the

Company for the Declared Available Capacity, the consideration

described in Article IX and determined in accordance with the

provisions described in Schedule 1;

from and after the Commercial Operations Date take delivery of and

pay for the Despatched and Delivered Net Electrical Output, the

consideration described in Article IX and determined in accordance

yI! Ik plovigions descr]bed in Schedule 1t; prsyxdcd, that in u"I O _
Agreement Year the Power Purchaser st.iit i" ,"v 

"rr".,t 
tut"

delivery of or pay for the Minimum Annual Energyl;16

prior to the Commercial Operations Date take delivery of and pay

for the iriei Eiectricai Ouipiit senerated diirine Prc - Commerciai

Operations Date period and Commissioning of the Complex,

follgwing svnchronization of the Complex with ihe Grid System, the

consideration described in Section 8.7 and determined in accordance

with the provisions described in Schedule 1 and

(ii)

(iii)

16 For importcd coal
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(iv) from and after the Commercial Operations Date take delivery of and

pay for the Net Electrical OutPut generated during Capacity Tests

carried out under Section 8.3 and Section 8.4, the consideration

described in Section 8.7 and determined in accordance with the

provisions of Schedule t tprsytrde{ that in any Agreement Year the

Power Purchaser shall in any event take delivery of or pay for the

Minimum Annual Energy];

Prior to the Commercial Operations Date, the Company may generate and

the Power Purchaser may take delivery of and pay for the Net Electrical in

accordance with Section 8.8 and [ ].

Section 3.2 Power Purchaser's Exclusive Right to Energy and CaPacity

Except to the extent that electric energy is required for the operation of any part of the

Complex, the Company shall not, without the prior written approval of the Power

Purchaser:

(u) sell or deliver electric energy produced at the Complex to any Person other

than the Power Purchaser; or

confer upon any Person other than the Power Purchaser any right in or to

the Available Capacity.

(c)

(b)
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ARTICLE IV
CONSTRUCTION OF THE COMPLEX

Section 4.1 Construction of the Complex

ensure that the design of the EPC Works shall be carried out with all proper

skill and care and in all material respects in accordance with this

(including the Company Consents .nd at. Ceneration Licence), Prudent

Utility Practices and Prudent Electrical Practices, so that the Complex is

reasonably expected to provide a useful life o{ not less.than the Term.. , _...

Ol The Company shall carry out and complete the EPC Works such that ,n" O
Company is able to achieve the Commercial Operations Date by the

Required Commercial Operations-Date

Lc) .Ihe,eolqpqny shall qauqe all equipment WtUCh llr perMne4tly inst4lled by
the EPC Contractor as part of the Complex to be new and unused at the

time of such installation and to otherwise comply with the requirements of
Schedule 2.

Section 4.2 Submission of Reports and Information

(a) The Company shall submit, or cause to be submitted, to the Power

Puichaser the following documents on or before the spedified dates:

o(i) As soon as available, but no later than the Effective Date,. a, copy of
the knpler.nentation Agreement as executed, and. as soon as

available, but no later than fifteen (15) Days following its execution

by the parties thereto, any amendments thereto;

(ii) As soon as available, but no later than the Effective Date, a copy of
th.e [Lease Agreem-ent & Suppori Ser',rices Agreement and Water LIse

Agreement] as executed, and as soon as available, but flo later than

fifteen (15) Days following its execution by the parties thereto, any

amendments thereto;

A1_tt
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Beginning within thirty (30) Days after the Effective Date and ending

on the Commercial Operations Date, (A) reasonably detailed EPC

Reports delivered to the Power Purchaser not later than the last Day

of March, June, September and December, including any updates to

the construction milestone schedule contained therein, (B) such other

reports as are submitted to the Company by the Engineer, and (C)

reports, when and as the Company becomes aware, of any condition

or event or any change in such condition or event that will have a

material and adverse effect on the timely or satisfactory completion

of the construction of the Complex;

(iii) No later than ninety (90) Days after the Effective Date, (A) evidence

demonstrating that the Company has obtained all Company

Consents then required to be obtained for the lease/ownership,

construction, operation and maintenance of, and the supply and

delivery of Net Electrical Output from, the Complex, (B) a list

identifying the Company Consents not yet required to be obtained

for the operation and maintenance of, and the supply and delivery of

Net Electrical Output from the Complex, and (C) a list identifying

(i")

the Company Consents applied for by the Company or its

Contractors but not yet issued or received, together with a plan

reasonably acceptable to the Power Purchaser for obtaining such

Company Consents and an estimate of the time within which such

Company Consents will be obtained;

As and when available, copies of drafts of the Coal Supply

Agreement, and copies of the Coal Supply Agreement and any

amendments thereto within ten (10) Business Days of the date such

agreement and any such amendments thereto are executed;

At least sixty (60) Days prior to the scheduled commencement of

testing and Commissioning of the Complex, a preliminary start-up

and test schedule for the ComPlex;

On or before the Commercial Operations Date, a certificate from the

Engineer addressed to the Company and the Power Purchaser to the

effect that, based upon its monitoring and review of construction, the

(v)

(i,

("i)
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construction of ihe Complex has been carried out in all material
respects in compliance with the terms of this Agreement;

(vii) On or as soon as practicable following the Construction Start Date

but in any event within ten (10) Business Days thereafter, a copy of
the certificate of insurance for the EPC Contractor's All Risk
Insurance Policy and, as soon as available; a copy of such policy, and
as soon as is available but in any event on or before the Commercial
Operations Date and, as and when updated, copies of all insurance

policies and certificates of insurance or other certificates of insurance

for policies detailed in Schedule 8;

(viii) As soon as available, but no later than thirty (30) Days following i

;""il::iffi TJ:' iffi ;TE:#;:*:1;:::";:il1'"T# o
tests of related electricity metering equipment, and a certificate from
the Engineer confirming each successful Commissioning Test shall
be provided to the Power Purchaser;

(i*) No later than thirty (30) Days following each successful

Commissioning Tesf for the major items of plant incorporated into
the Complex, one copy, as receivecl by the Company pursuant to the
EPC Contract, of all the manufacturers' specifications and
manufacture rs' operation ir,anuals; and

(') As soon as available, but no later than thirty (30) Days following the
sugcess!{ cgmpletion of the Comrnisq!9_{r[g T_eg!s. two copies of the
Commissiorr-rng Tests results perforr".ed on- the Cor'..plex, ar..d. a

The Company shall notify the Power Purchaser promptly from time to time
whenever it determines that the then expecteci <iate for the Commissioning
of the complex is unfeasible or inappropriate, and shall specify a revised
expected clate fcr the Cor^-.missionirg of the Ccn.'.plex .nh.ich shall not in any
event be earlier than ten (10) Business Days following the date of delivery
of such notice to the Power Purchaser.

The Power Purchaser shall provide to the Company within fifteen (15)

Business Days after receipt of a written request from lhe Cor.pany,

a

(b)

(c)
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i)

o

documents and information on the Grid System and such other documents

and data in the Power Purchaser's possession and control as may be

reasonably necessary for the Company to undertake the Company

Interconnection Works and the EPC Works, including details of all existing

and planned facilities necessary to connect the Complex with the Grid

System, Despatch and communications procedures currently in use by the

Power Purchaser and any planned changes to the Despatch and

communication procedures then in effect. In connection with the provision

of such documents and information, the Power Purchaser shall allow the

Company during the Power Purchaser's regular business hours to make

copies of such documents and informatiory at the Company's sole cost and

expense, and to have reasonable access to and to consult with the Power

Purchaser's relevant personnel engaged in the management, operatiory

maintenance and reinforcement of the Grid System. When such documents

and information is no longer required for the purposes provided herein,

such documents and information shall be returned to the Power Purchaser

or destroyed by the Company.

(d) Each Party shall notify the other Party in a timely manner upon becoming

aware of any changes to the information provided to the other Party

pursuant to this Section 4.2.

Section 4.3 Deliverv of Electrical Power

From and after the completion and commissioning of the Power Purchaser

Interconnection Facilities, the Power Purchaser shall, to the extent necessary to carry out

any testing of the Complex, including Comrnissioning Tests, for Start-Ups in accordance

with the schedules provided to the Power Purchaser pursuant to Section 4.2 and Section

8.1 or (if available), while the Complex is shutdown, transport to the Complex electrical

energ'y, at the sole cost and expense of the Company and at the relevant tariff then

charged by the Power Purchaser.

Section 4.4 Power Purchaser Observation Visits

The Power Purchaser shall have the right, on a recurring basis and upon reasonable prior

notice to the Company to have the Power Purchaser's officers, employees, and

representatives observe the progress of the EPC Works and the Company

Interconnection Works and the operation and maintenance of the Complex. The
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Cornpany shall comply with all reasonable requests of the Fower Furchaser for, and

assist in arranging, any such observation visits. The Power Purchaser's visits shall be

reasonable both in terms of the frequency of such visits and the number of persons. All
persons visiting the Complex, or the Site on behalf of the Power Purchaser shall comply

with the Company's and its Contractorsi generally a-pplica-ble safety regulations and

procedures made available to such persons in writing and shall comply with the

reasonable instructions and directions of the Company and its Contractors, and shall not

unreasonably cause any interference with or disruption to the activities of the Company

or its Contractors on the Site.

o
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Section 5.1

Section 5.2

(a)

ARTICLE V

CONTROL AND OPERATION OF COMPLEX

Ooeration and Maintenance of the Complex

The Company shall operate and maintain the Complex in accordance with

the terms of this Agreemen! the [Lease Agreement & Support Services

Agreement and Water Use Agreement], the operating procedures

developed in accordance with Section 2.5, the Laws of Pakistan, the Grid

Code, and the Company Consents, Prudent Utility Practices, and Prudent

Electrical Practices; prcyldcd, however, that the Company may contract

with the O&M Contractor to oPerate and maintain the Complex; and,

pleyided, further. that the appointment of the O&M Contractor by the

Company shall not relieve the Company of any of its obligations or

potential liability regarding the insuring, operation or maintenance of the

Complex or any liability whatsoever resulting from a breach of any term or

condition of this Agreement.

The Complex will be operated within the range of voltage levels specified

in Schedule 5. Subject to Technical Limits, the Company shall operate and

maintain the Complex in a manner that will not have an adverse effect on

the Power Purchaser's voltage level or voltage wave form.

Estimated Energv Requirements

Within thirty (30) Days following the Commercial Operations Date, the

Power Purchaser shall notify the Company of its requirements, estimated in

good faith, for Net Electrical Output on a Monthly basis (or any part-

Months, as the case may be) for the remainder of the Year, or, if the

Commercial Operations Date occurs within one hundred and eighty (180)

Days of the end of a Year, for the remainder of that Year and the following

Year.

Not later than the 1" of November following the Commercial Operations

Date and not later than the 1* of November of each Year thereafter, the

Power Purchaser shall notify the Company of its requirements, estimated in

good faith, for Net Electrical Output on a Monthly basis for the following

Year. On the Commercial Operations Date and not later than fourteen (14)

Days prior to the beginning of each Month thereafter, the Power Purchaser

(-)

o

(b)

(u)

o

(b)
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shall further notify the Cornpany of its requirernents, estimated in good
faith, for Net Electrical Output on a Daily basis for the following three (3)

Months, or, if the Commercial Operations Date occurs within fourteen (14)

Days of the end of a Month, its requirements for the remainder of the

Mon-th and- for th.e following th.ree (3) Itlonth.s, as the case may be.

On the Cornmercial Operations Date and not later than forty-eight (48)

hours prior to the beginning of each Week thereafter, the Power Purchaser

shall notify the Company of its requirements, estimated in good faith, for
Net Electrical Output on a hourly basis for the following two (2) Weeks, or,
if the Commercial Operations Date occurs within forty-eight (48) hours of
the end of a Week, its requirements for the remainder of the Week and the

'following two (2) Weeks, as the case may be. i .

(d) Any notice issued by the Power Purchaser under this Section 5.2(b) shall

not be binding on the Power Purchaser, and no such notice shall

subsequently prevent the Power Purchaser from altering its requirements

for Net ElectiiCal Output from time to fime; provided. that compliance by
the Company with increases in tne aggregate requirements for Net
Electrical Output against the earlier estimated requirements by the Power
Purchaser shall be subject to the availability of adequate quantities of Coal,

including Coal scheduled for delivery to the [Coal letty lComplex]l7 based

on the estimates of Net Electrical Output from the Power Purchaser, and

any increases thereof that the Company is able to procure, and CoaI

available in the Coal storage yard equivalent to thirty (30)[for indigenous
coall / ninety (90) [for imported coal] days of coal at frrll load.

(c)

O

Jecnon J..,
o

Not later than 00:00 hours on the Commercial Operations Date, the

Company shall notify the Power Ptrrchaser of the Declared Available
f-^,^^^:r,, f^- ^^^L f^It^--,:--- I^^ -r tt\_dyoLrry rur EdLlt rurruwxtE rruur ur rfle \,oIIrInercral L,rpgranons Lrate.

Not later than -qixteen ('!5) hours prior to the beginning of each Operating
Day (the "Declaration Deadline") following the Commercial Operations

Date, the Company shall notify the Power Purchaser (or revise any such

information previously given) of the Deciared Avaiiabie Capacity for each

i7 Appropriate delivery point fbr imporled and local coal power projects

(r)

th\
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(c)

hopr of such Operating Day. If the Company fails to give such notice on or

before twelve (12) hours prior to the beginning of each Operating Day, the

Declared Available Capacity for each hour of such Operating Day shall be

deemed to be equal to the Declared Available Capacity for each hour

declared by the Company for the immediately previous Operating Day.

The Company may:

(ii)

subject to the payment of liquidated damages pursuant to Section 9.4

and Schedule 1, except as provided in Section 5.3(e), revise

downwards and continue to revise downwards the Declared

Available Capacity for any hour up to and until four (4) hours prior
to the start of the applicable hour by informing the Power Purchaser

of such revision; and

revise upwards and continue to revise upwards the Declared

Available Capacity for any hour up to and until four (4) hours prior
to the start of the applicable hour by informing the Power Purchaser

of such revision,

(such revised Declared Available Capacify described in paragraphs (i) and

(ii) is referred to in this Agreement as "Revised Declared Available

Capacity"). For the avoidance of doubt, the Company shall be entitled to

and the Power Purchaser shall pay to the Company the Capacity Price

based on the Revised Declared Available Capacity,, if any.

When making notifications of Declared Available Capacity or Revised

Declared Available Capacity, subject to the Technical Limits and Prudent

Utility Practices, the Company shall not withhold available generating

capacity.

The notification by the Company of Declared Available Capacity or any

Revised Declared Available Capacity shall be made at the forecasted

Ambient Site Condition for the applicable hour, as such forecast method is

agreed by the Operating Committee, and such Declared Available Capacity

or any Revised Declared Available Capacity may be adjusted by the

Company at any time prior to forty-five (45) minutes prior to the relevant

hour, without penalty, or damages for changes in the forecasted Ambient

Site Condition from the earlier forecasted Ambient Site Condition for each

(i)

(-)

o

)

o (d)

(e)
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hour of the relevant Operating Day ("Adjusted Declared Available

Capacity"). The Declared Available Capacity, any Revised Declared

Available Capacity; or any Adjusted Declared Available Capacity, in each

case at the forecasted prevailing Ambient Site Condition, shall not exceed at

any tirne the lesser of (i) th.e Tested Capacity (adjusted to the same

forecasted Ambient Site Condition) and (ii) the Contract Capacity (adjusted

to same forecasted Ambient Site Condition), in each case in effect at the

relevant time. The Company shall keep the Power Purchaser informed of

the Ambient Site Condition as appropriate for purposes of administering

this Agreement. For the avoidance of doubt, all adjustments of Contract

Capacity or Tested Capacity, as the case may be, to Ambient Site

Conditions under this Agreement shall be carried out using manufacturers 
,.,...,

;;.r""Oo" 
curveb and/or tables for temperature attached hereto as Schedule 

a

Section 5.4 Desoatch Instructions and Deliverv of Net Electrical Output

(u) Not later than seven (7) hours prior to the beginning of each Operating

Day, subjeci to Sectlon 5.4(b), the Po*er Purchaser shall notify the

Company of its requirements for Net Electrical Output and Reactive Power

on a hourly basis for such Operating Day (a "Despatch Instruction").

(b) The Power Purchaser may notify the Company of any upward or

downward revision to any Despatch instruction (a "Revised Despaich

Instruction") at any time, and the Company shall comply with such

Revised Despatch Instruction not later than five (5) minutes before the i' '

beginning of any hour to which such' revision relates (or such later time O
following the Revised Despatch Instruction as may be demonstrated to be

required by the Technical Limits). If, duc to thc Tcchnical Limits, (i) thc

Company is required to meet the Revised Despatch Instruction within the

first thirty (3C) n:,inuies of the reievant hour and the Company faiis io meei

such Revised Despatch Instruction before the end of the first thirty
(30) minutes of the relevant hour, liquidated damages under Section 9.4

shall be assessed for the full hour, and (ii) the Company is required to meet

the Revised Despatch Instruction r.nrithin the last thirty (30) minutes of the

relevant hour and the Company fails to meet such Revised Despatch

Instruction before the end of the reievant hour, iiquidated damages under
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(c)

Section 9.4 shall be assessed from the beginning of the followirtg hour if and

to the extent that such failure is continuing.

Subject to Section 5.4(d), the Company shall comply with Despatch

Instructions and Revised Despatch Instructions prevailing at the start of the

relevant hour; ptgyldesL that such Despatch Instructions and Revised

Despatch Instructions:

(i) have been issued in accordance with sub-sections (a) and (b) above;

(ii) are consistent with the Technical Limits; and

(iii) do not require the Company to operate the Complex at a level

exceeding the Declared Available Capacity, Adjusted Declared

Available Capacity or the Revised Declared Available Capacity, as

applicable, (in each case adjusted to.the actual prevailing Ambient

Site Condition) prevailing for that hour.

The Company shall not be in breach of Section 5.4(c) and shall not be liable

to pay liquidated damages under Section 9.4, rt the Power Purchaser is in

breach of any of its obligations under this Agreement or the Net Electrical

Output for that hour is less than the required net electrical energy stated in

the prevailing Despatch Instruction or Revised Despatch Instruction, as

applicable, and such shortfall is caused by:

/ 
_,'

o

(d)

(i) constraints on the Grid System;

variations in Grid System Frequency outside the Technical Limits;

Grid System voltage outside the Technical Limits; or

a Force Majeure Event.

o (ii)

(iii)

(iv)

(e) If the Company fails to comply (except for the reasons or events described

in Section 5-4(d)) with the prevailing Despatch Instruction or Revised

Despatch Instruction (as the case may be) for any hour, the Power

Purchaser shall be entitled, without prejudice to its rights under Article

XVI, to receive liquidated damages calculated in accordance with Section

9.4.
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The rights of (and limitations on) the Power Purchaser under this Section

5,4 relating to the delivery of Despatch Instructions and Revised Despatch

Instructions may be assigned by the Power Purchaser to the Systern

Operator; provided, that such assignment shall not relieve the Power

Purchaser from or a-ffect in any way any of its obligations and liabilities
under this Agreement, including the obligation to make payment for
Available Capacity and Despatched and Delivered Net Electrical Output as

provided in Article III and Article IX.

Section 5.5 Scheduled Outage Periods

The Company may undertake Scheduled Outages only according to a schedule which
has been p-r-o-po-se-d by-the Company and accepted by the Power Purchaser according to i...,,
the procedures in this SectiOn 5,.5,

(u) The Company's

follows:
proposals for Scheduled Outage periods shall be made as

(i) as soon as practicable but in any event within forty-five (45) Days

after the Commercial Operations Date, the Company shall notify the

Power Purchaser of its proposed schedule for Scheduled Outage

periods for the remainder of the Year, or, if the Cornmercial

Operations Date occurs within one hundred and twenty (120) Days

of the end of the Year, for the remainder of that Year and the

following Year and thereafter the Company shall notify the Power

Purchaser by not later than the 1.t of September in each Year of its
proposed schedule gf Schedulgd Ogtage periods fgr the !o!!-oW$g O
Year:

(ii) not used;

subject to any requireni.ents of thc Tech,iiical Limits relating to
equipment inaintenance, the Company may propose Scheduled

Outage periods only during the Maintenance Months, and in no

event shall the Company propose or undertake any Scheduled

Outage during the Non-Maintenance Months unless so requested by
the Power Purchaser.

(0
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(b)

(i") Two Units of the Complex shall only be allowed to go on Scheduled

Outage at the same time or simultaneously, provided Technical

Limits necessitate the same.

The Power Purchaser shall respond to the Company's proposals for

Scheduled Outage periods as follows:

(i) Within thirty (30) Days after receipt by the Power Purchaser from the

Company of its proposed Scheduled Outage periods pursuant to

Section 5.5(a), the Power Purchaser shall notify the Company

whether or not it agrees to the proposed Scheduled Outage periods.

If the Power Purchaser does not agree to any of the proposed

Scheduled Outage periods, it shall notify the Company of the

periods during Maintenance Months when the Company may

undertake those Scheduled Outages, such periods to be of the same

duration as, and as close as reasonably practicable to the periods

proposed by the Company and to be consistent with the Technical

Limits, and the Company acting reasonably shall undertake

Scheduled Outages in such periods as notified by the Power

Purchaser.

If the Power Purchaser fails to notify the Company in accordance

with Section 5.5(b)(i), then the Company may undertake Scheduled

Outages in the periods proposed by the Company.

(iii) Provided that the Power Purchaser shall not request that a

Scheduled Outage period be rescheduled in a manner or at a time

inconsistent with the Technical Limits, the Power Purchaser may

upon thirty (30) Days' advance notice to the Company request the

Company to reschedule a Scheduled Outage period previously

scheduled under Section 5.5(a) and/or (b). The Company shall use

reasonable efforts to comply with such request and shall notify the

Power Purchaser within fifteen (15) Days of receipt of the Power

Purchaser's request whether the Company is able to comply with

such request.

If the Company is unable to comply with such request, it shall give

its reasons therefor and shall, where reasonably practicable, ProPose

i. ')

a

(ii)

(iv)
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the period or periods, if any, to which the Scheduled Outage may be

rescheduled, together with an estimate of the costs it expects it
would reasonably incur as a result of such rescheduling. In such

event, the Parties shall discuss in good faith an alternative period in

'arhich. th.e Scheduled Outage rnair be undertaken. If the Parties have

not reached agreement within ten (10) Business Days of the

Company's notice under Section 5.5(bxiii), the Power Purchaser

shall not later than ten (10) Business Days thereafter notify the

Company of the period or periods during which the Scheduled

Outage shall occur, being either:

(A) the period or periods originally scheduled under
Section 5.5(a) and/or (b); or { 'l

(B) such alternative period

Company in its reply to

alternative period.

as may have been proposed by the

the Power Purchaser's request for an

Section 5.6 Maintenance Outases

The Company shall advise the Power Purchaser of the need for any Maintenance

Outages, together with the proposed commencement date and estimated duration of the

work to be undertaken. The Power Purchaser shall advise the Company of the period.s

during which such Maintenance Outage may be undertaken, such periods to be

reasonable in light of the Power Purchaser's requirements for Net Electrical Output and

Aneillary Services and the necessity for the Maintenance Outage. The eompany shall,

-subj,ect 
to th9 !qq!!cal Limits and Prudent Utility Practices, _us_e rea,qgqqb_19_el4,uu-r_o_q.q a

to carry out the Mairfen-a.nce Orrtage cl-ru,ng th-e times provided by the Power Purch-aser

in accordance with this Section 5.6.

Section 5.7 Recordins of Communications

Each Parry hereby authorizes the other Party to record any communications relating to:

Revised Declared Available Capacity; and

Any Despatch Instructions and any Revised Despatch Instructions,(b)
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and agrees to supply, at the request of the other Party, a copy or transcript of any such

recording.

Section 5.8 Emersencv Set-Uo and Curtailment Plans

The Company shall co-operate with the Power Purchaser in developing Emergenry

procedures for the Complex, including recovery from a local or widespread electrical

blackout and voltage reduction to effect load curtailment and shall, to the extent

consistent with the Technical Limits, comply with such Emergency procedures. To the

extent not fully addressed in the Technical Specifications and Technical Limits, the

Company shall make technical references available to the Power Purchaser concerning

required times for Unit Start-Ups, capabilities, and minimum load carrying ability and

any other technical information in respect of the Complex reasonably requested by the

Power Purchaser.

Section 5.9 Suoolv of Power in Emereencv

(a) The Power Purchaser may,, on or after the occurrence of an Emergenry,

issue a notice to the Company declaring the existence of an Emergency to

the Company.

The notice delivered pursuant to Section 5.9(a) shall:

(i) specify the nature of the Emergency; and

indicate the Power Purchaser's best estimate of the duration of the

Emergency and the steps it is taking to overcome the Emergency.

Following receipt of a notice of an Emergency and thereafter during the

Emergency, the Power Purchaser and the Company shall consult on the

steps the Power Purchaser requires the Company to take, and, if the Power

Purchaser requests, the Company shall use its reasonable endeavors to:

(0 revise and continue to revise its Declared Available Capacity or

Revised Declared Available Capacity, so as to make additional

generating capacity available to the Power Purchaser; and/or

reschedule any Scheduled Outage or Maintenance Outage not yet

begun, or if the Scheduled Outage or the Maintenance Outage has

already begun, expedite the completion of the relevant works and/or

@)

(c)

(ii)

(ii)
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reschedule some or all of the remaining works so as to restore

electric generating capacity as soon as possible.

(ii, The provisions of Article V and Article IX in relation to Declared

Available Capacity, Revised Declqled Available Capacity, Despatch

Instructions and Revised Despatch Instructions shall continue to
apply during an Emergency; provided that ihe Company shall not be

liable to pay liquidated damages to the Power Purchaser pursuant to

Section 9.4(b) or (c), for its inability to provide any increase in
Declared Available Capacity made in a Revised Declared Available
Capacity made by the Company at the Power Purchaser's request

under Section 5.9(c).

(..
The Power Purchaser shall notify the Company at regular twenfifour (24) O
hour intervals of the status of the Emergency and notify the Company as

soon as the Emergency has ceased.

(e) Nothi*rg in this section 5.9 shall require the Company to operate the
Complex in any manner which is inconsistent with the Technical Limits,
Grid Code or Prudent Utility Practice.

Section 5.10 Employment of Oualified Personnel

From and after the first date that any electric energy is delivered from the Complex to the
Interconnection Point, the Company and the Power Purchaser shall ensure that their
and/or their respective Contractors' personnel are on duty at the Complex and the
Control Centre, respectively, at all times, and that such personnel are adequately
qualified and trainGa, and who have experience as neceisary and appropriate to
underlqkq the duties for which they are engaged at the Complex.

Section 5.11 OperaLing Committee Duties

(u) "T-he t3perating Committee shall'be responsible tor assisting the Parties in
finalising the operating Procedures in accordance with section 2.5 and
q^h-,.1"1--tr ^^A C^- -J.,i^:-- rL^ T)^-!:^^ :* -^t^r:^- !^ rL^ r^rr--.-:,- -!, arr\-r rul aLrvrJutb L-l lE I altlE) lll lCld(l(rlt tL, trttr IUllUWlI16 lfta[tel5

relating to the interaction of the Complex and the Grid System:

(i) co-ordination of the respective programmes and proccdures of the

Parties for tl-re consirnctron and operation and m.aintenance of the

(d)

o
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Company Interconnection Facilities, the Complex, the Power

Purchaser Interconnection Facilities, and all related equipment;

(ii) the steps to be taken on the occurrence of a Force Majeure Event

affecting aParty, the Complex, or the Grid System, or a shutdown or

reduction in capacity for any other reason affecting the Company

Interconnection Facilities, the Grid System, or the Complex, or any

related equipment;

(iii) safety matters affecting the Complex, the Company Interconnection

Facilities, the Grid System, the Parties or their Contractors;

(iv) clarification of emergency plans developed by the Power Purchaser

for recovery from a local or widespread electrical blackou!

(") review and revision of protection schemes; and

(vi) any other matter agreed upon by the Parties.

(b) The Operating Committee shall have no power or authority to amend or

modify the provisions of this Agreement or to determine the rights or

obligations of the Parties under this Agreement.

o

Section 5.12 Maintenance of Opetatin&BeeeldE

(a) Each Party shall keep complete and accurate records and all other data

reasonably required for the proper administration of this Agreement. The

Company shall maintain at the Site an accurate and up-to-date operating

log, in a format mufually agreed upon by the Parties, together with records

and data of:

(i) Net Electrical Output and coal consumed in respect of each hour;

(ii) Reactive Power in respect of each hour;

(iii) Grid System Frequency;

(iv) KV bus voltage (132kV, 220kY,500kV or as otherwise applicable) at

all times;
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(vi)

changes in operating status, Scheduled Outages, Maintenance

Outages and Unit Start-Ups;

Ambient Site Conditions;

(vii) Deciareci Available Capacity" Acijusteci Deelareci Availairie Capacity

and Revised Declared Available C4pacity;

(viii) Despatch Instructions and Revised Despatch Instructions for each

Operating Day; and

(i") other matters agreed upon by the Parties.

months after the creation of such record or data. and for any additionul O
length of time required by *y Public Sector Entity with jurisdiction over

either Party and neither Party shall dispose off or destroy any such records

or data after such sixty (60) Month period unless the Party desiring to

dispose of or destroy au;ry such re,cgrdg or dlta h,as filst given thirty (30)

Days prior written notice to the other Party., generally describing the

records or data to be destroyed or disposed of, and the Party receiving such

notice has not objected thereto in writing within ten (10) Days.

(b) Either Party shall have the right, upon ten (10) Days prior written notice to

ihe other Fariy, to examine the records and data kept by the other Parly

pursuant to Section 5.12(a) at any time during normal office hours during

the period such records and data are required hereunder to be maintained.

QcnFinn 5 1? IUatifinatinn of \-4ainten.ancc MOnthS and PeriOd Weiehtine FaCtOrS

The Power Purchaser shall give notice to the Compffiy by no,later than i.'t of September

in each Year of the Maintenance Months, the Non-Maintenance Months, and the Period

Wqighting Factors applicable in the immediately followirtg Yg4r, p-royided, howerre4

where the Power Purchaser does not designate the Maintenance Months, the Non-
l\r^:-a^-^.^^^ l/r^-rL^ ^- LL^ T)^-:^l t/tt^:^L:.^- D^^,.^-^ ^^ Ll^ ^^^^ *-,, L^ !L^ !L^- 

-^^+lvldIrrLEll.urLc rYlutrtl15, !-, r LtrE ] cllt (l yvE!6rtut5 I dLLIJTD/ crD rlrg LcrDE Llta)t vY, tlrE r.rrsrr ilrvJr

recent designation shall remain in effect; provided, further, that the weighted average of

the Period Weighting Factors shall always be equal to one (1) no Period Weighting Factor

for any hour shall exceed two and one-half (2.5), and there shall be no more than three (3)

periods in any Day and no more than five (5) periods in any iwo (2) consecutive Days

(v)

o
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p1gyrdgd however that during the loan repayment period the Period Weighing Factor

shall remain one (1) and the Power Purchaser shall not change the Period Weighing

Factor without the GOP's written approval during the loan repayment period.

Section 5.14

(a) On or before the Effective Date, the Company shall provide reasonable

evidence to the Power Purchaser that the Company has procured from reliable

coal suppliers through one or more commercially reasonable Coal Supply

Agreements, which agreements shall have been consented by the Power

Purchaser, supplies of coal and the capacity to transport, receive, Process/

store, and handle such Coal for use as fuel at the Complex in such quantities

and at such rates of delivery to allow the Company to generate Net Electrical

Output at the Contract Capacity during the Term as is contemplated in this

Agreement; pleyldgd, that the Company shall be permitted to procure a

quantity of coal not greater than [thirty percent (30%) for local coal project /
ten percent (10%) for imported coal project] of its annual coal requirements in

connection with changes in the "Annual Contract Quantity" as provided

herein below) through spot market purchases and not under long term Coal

Supply Agreements- provided however, in the event the Company requires

additional quantities of coal through the spot market due to issues with the

supply of coal from the mine mouth, the Company rnay procure additional

coal from the spot market with prior written consent of the Power Purchaser.

In the event the Power Purchaser objects to such additional procurement, the

Power Purchaser shall object within fifteen (15) Business Days, in the absence

of such objection within fifteen (15) Business Days, the Power Purchaser shall

be deemed to have consented to such additional procurement. [The Company

shall procure supplies of Coal through two (2) or more Coal Supply

Agreements with reputable international Coal Suppliers, and shall include a

provision in each Coal Supply Agreement that each Coal Supplier shall use its

reasonable efforts to supply additional quantities of coal when requested by

the Company in the event of non-performance by the other Coal Supplier

(including by reason of force majeure) under the other Coal supply Agreement

or to otherwise meet a shortage in coal supply experienced or to meet a

requirement for additional quantities of Coal experienced by the Company'
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(b) Notwithstanding anything contained under section 5.14(a), each of the Coal

Supply Agreements shall have a renewable term of five (5) years to seven (7)

years, and shall include provisions allowing; in connection with the renewal or
extension of the respective Coal supply Agreement, for the adjustment by the

Compa-ny of the "Annual Contract Quantity" (as defi:red in the respective Coal
Supply Agreement and, subject to agreement by the parties thereto, renewal or
adjustment of the priiing ieims loi-ioaL-and ioal-transpoitation and the

quantity of coal procured through long term agreenrelt.or spot market,

including price adjustment, premium, liquidated damages and price
indexation, minimum take obligations, if any/ measurement and testing

techniques of Coal units for sale, and freight and haulage rates; ptqvielcd,

however, that the revised terms shall be subject to prior no objection of the

COP and the Power Purchaser. After such consent, no such provisions in the ;
Loal supply Agreement shall be changect, amended or modified without an" O
prior written consent of the Power Purchaser; provided that no consent from
the Power Purchaser shall be required if such terms and conditions (A) are

determined or approved by a Public Sector Entity, with regulatory authority
over the Company and the Cornplex, or (B) are not materially different from
those contained in the then-existing Coal Supply Agreement.]l8 On or before

the Effective Date, the Company shall provide reasonable evidence to the

Power Purchaser that the Company has, or has procured from a reliable liquid
fuel supplier HSD and a transporter through the spot market and the capacity
to receive, process, stcre, and hanCle such liquid fuel in such. quantities and at

such rates as are required for the Company to Start-Up and to operate the
-Units. Frorn ihe date that is not lat€i than seven (7) Days prior to the _
Scheduled Commercial Operations Date-and there#ter during the Term, the O
Company shaii maintain on Site an inventory of Coai of noi iess the quaniity
of Coal required for operation of the Complei at fulI load fOr a period of [thirty
(30) / forty five (45)1el Days; Notwithstanding the foregoing, the Company

shall noi be in breach of its obligation- to ma-inta-in the requ-ired- muiiii:,r;m coal

inventory under this Sbction 5.14(c) if and to the extent that, despite the

Comparry's reasonable ef{orts to procure timely deliveries of additional
quantities of Coai, the quaniity of Despaicheci anci Deiivereci iriei Eiectrical

Output exceeds by five percent (5%) or more the quarterly estimate of the

r8 For imported coal
" For imported and local coal power pro.jects
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1)

o

Power Purchaser's requirements of Net Electrical Output for the relevant

ninety (90) Day period provided pursuant to Section 5.2 or Coal of the required

quality and in sufficient quantities is not available when required by the

Company and when attempts to procure such quantities of Coal are made by

or on behalf of the Company. [During the Force Majeure Event under the Coal

Supply Agreements, the Company may arrange alternative sourcing of coal

supplies at beneficial pricing provided such terms and conditions are not

objected to by the Power Purchaser, does not exceed the existing terms and

conditions and any benefit is shared mutually with the Power Purchaser.]

(c) The Company shall furnish a duly verified and certified Monthly Coal usage

and Coal procurement statement to the Power Purchaser for each such Month,

along with the Monthly invoice for Energy Payments. The statement shall

include the following informatiory all in reasonable detail, and such other

information as the Power Purchaser may reasonably request:

(i) Quantity of coal (tons) consumed and procured for each source along with
heating value during the month for power generation purposesi

(ii) Cumulative quantity (tons) of coal consumed and procured till the end of

that month during the year source wise;

(ii| Actual (gross and net) energy generation (denominated in units)

during the month;

(i") Cumulative actual (gross and net) energy generation (denominated

in units) until the end of that month during the year;

(v) Calorific value of the coal consumed;

("i) Receipt of fuel quantity (tons) at the power plant site; and

(vii)Closing fuel stock quantity (tons) for available at the power plant site.

Section 5.15

The Company shall not tamper, and shall ensure that its employees, Contractors or

subcontractors of any tier do not tamper, with the Metering System. Should the

Company breach the foregoing covenant, the Company shall (a) take all remediable

action reasonably acceptable to the Power Purchaser to ensure that such tampering does
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not reoccur, including the development or addition of security systems, and (b)

compensate the Power Purchaser for two (2) times the amount or reasonably estimatgd

amount of any overpayment by the Power Purchaser resulting from such tampering,

which for purposes of such determination shall be assumed to have occurred

ir,-.r^..ediately after th.e last knc'rln accurate test of the lvfeterl-.g Si,stenn (unless the

Company demonstrates to the reasonable satisfaction of the Power Purchaser, or the

Expert determines, that the tampering did not occur until a later date, in which case such

later date shall be used as the reference date for determination of such amount). The

Parties have agreed that the amount of sudr compensation constitutes liquidated

damages to the Power Purchaser for any such breach and, subject to Sections i6.2(h) and

Section L6.4, shall be the sole remedy of the Power Purchaser therefor. The Company

waives, to the fullest extent permitted by law, any claim that such compensation is void

as a penalty.
(

o
If., after the Commercial Operations Date, without the prior written consent

of the Power PurChaser, the Company shall have ceased to declare

Available Capacity substantially equal to the then-prevailing Tested

Capacity or to comply with the Despatch Instructions for a period of forty

eight (48) consecutive hours other than because of any of the events

described in Section 5.4(d), any Forced Outage or Partial Forced Outage

which the Power Purchaser does not dispute, Scheduled Outage,

Maintenance Outage, or any act of the Power Purchaser that effectively

constitutes ejection of the Company or its Contractors from the Complex,

then the Power Purchaser shall, subject to the restrictions set forth in this

Section 5.16, be entitled to enter the Complex and operate it until the

Company demonstrates to the reasonable satisfaction of the Power

Purchaser that the Company can and will resume normal operation of the

Complex or until the Lenders shall have exercised their rights to enter or

procure a third party to enter the Complex and operate it, and as soon as is

practicable, send written notice of such entry to the Agent (as defined in

Section 15.5) in accordance with tl".e procedure set forth in Section 16.5.

During any period that the Fower Purchaser shall operate the Complex

pursuant to this Section, the Power Purchaser shall (i) operate the Complex

within the Technical Limits, (ii) bear all costs of such operation (including

without limitation, fixed and variable costs recognized in the Tariff

Section 5.16 Cessation of Operation of the Complex

(u)

o

I

I

I

I

I

I

6l



i-1

o

Power Purchase Agreement Privileged & ConJidential

Approval), and (iii) continue to pay to the Company the Reference Debt

Service Component as adjusted in accordance with Schedule 1 of the

Capacity Payments as the Company would otherwise be entitled to during

such period.

(b) Notwithstanding the foregoing and any other provision in this Agreement

to the contrary, if any insurance coverage that was obtained by the

Company and is set forth in Part of Schedule 8 is not available or in

effect during any time that the Power Purchaser is entitled to operate the

Cornplex pursuant to this Section 5.16 or does not cover such operation,

then the Power Purchaser shall not enter or operate the Complex, and shall

immediately cease operation and promptly quit possession of the Complex,

as the case may be, unless and until such time that the Power Purchaser

either:

(i) obtains, and thereafter continuously maintains, and provides written

evidence to the Company and the Agent of the procurement oi the

policies of insurance set forth in Schedule 8 (A) with terms and

conditions which in all material respects (including deductibles,

endorsements, terms for reinsurance and security in favor of the

Lenders) conform to the terms and conditions of the policies of

insurance of such type which had been most recently procured by

the Company, and (B) with an internationally reputable insurer(s)

with a rating(s) of not less than the rating of the insurer that

provided the policies of insurance which had been most recently

procured by the Company; or

(ii) agrees in writing to defend, indemnify and hold the Company

harmless from and against any loss or damage sustained as a result

of an event that occurred during the period of the Power Purchaser's

operation of the Complex to the extent that such loss or damage

would have been covered by the insurance set forth in Schedule 8

that the Company most recently had in effect prior to the Power

Purchaser's operation of the Complex, including but not limited to

loss or damage to the Complex and loss or damage resulting from

third Party claims.
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In the event that, at any time, the Power Purchaser obtains insurance

pursuant to this Section 5.16, (0 the Company and the Lenders (so long as

they shall have an insurable intercst in the Complex) shall be named as

joint insureds and the Lenders (so long as they shall have an insurable

interest in th.e Cornplex) shall be narr.ed as th.e sole loss payee on any such

insurance, and (ii) the Company shall reimburse the Power Purchaser for
the actual out of pocket costs of such insurance and all reasonable

adminisfrative costs incurred by the Power Purchaser in procuring such

insurance.

(d) Notwithstanding any other provision of this Agreement to the contrary, the

Power Purchaser shall indemnify, defend and hold harmless the Company

from arty toss-or-ilamags to-the-eomplex incurred or'sustained by the- l,r ,

Company by reason of the Power Purchaser's negligence or willful !
misconduct in the operation of the Complex during such period, but only to

the extent that such loss or damage is not covered by the Company's

rnsurance.

Section 5.17 Free of Liens

The Company shall at all times keep the Complex free and clear of all Liens other than

those in favour of the Lenders as permitted trnder Section 19.9.

lSection 5.18 Tarzeted Availabilihv lOnlu forThar CoalProiectsl

The Targeted Availability of the Complex over the Term shall be eighty five percent

i'":,'l*ffi i""';Hrft T:I:l:#:T,':::i:j;il*:::*'l?*;'.'T,:;';;o
availability shall be 85.5%.

(a) For the purposes of calculaLing the Targeted Availability, the Term shall be

divided into six (6) periods, ea-ch- su-ch period- consisting of fiv'e (5) Agreemenr

Years duration) (the "Availability Determination Period").

(b) In any Year in which a.Major Overhaui of the Compiex is required during an

Availability Determination Period, the Company shall be entitled up to an

additional thirty (30) Days of Scheduled Outage periods of the Complex. Such

additional thirty (30) Days period shall not be counted for the purposes of the

calculation of the availability during such Availability Determination Period.

(e)
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(e)

(0

The Company shall ensure that at the expiry of each Availability Determination

Period, the Company achieves the Targeted Availability. In the event the

Company fails to achieve the Targeted Availability for any Availability
Determination Period, the Company shall pay the Power Purchaser liquidated

damages set out in Section 9.4(i) and 9.4(bXiD.

In the event, the Company has failed to meet the Targeted Availability in any

Availability Determination Period, the liquidated damages payable by the

Company pursuant to Sections 9.4(i) and 9.4(bxii) for the shortfall of [ ] hours of

outages in comparison with the Targeted Availability (85%) shall be calculated

using the average Capacity Price prevailing during the first Availability
Determination Period, as indexed on the date of calculation of liquidated

damages.l

()

o
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AITTICLE VI
INTERCONNECTION FACILITIES

Section 6.1 Construction of the Company Intercorurection Facilities

(u) The Company shall carry out

Interconnection Works with all

or cause to De carrreo out

p19p_e1 slilt and care and

the Company

in all material

respects in accordance with:

(0 this Agreement;

(ii)

(rii)

the Laws of Pakistan and the applicable Company Consents;

the Ggnera-tio,n Ligepqg. if 4ppliqablg; . - ,

Prudent Utility Practices and Prudent Electrical Practices; and O

Schedule 3,

I

(iv)

(")

so that the Company Interconnection Facilities can be reasonably expected

to provide a useful life of not less than the Term.

(vi) The design, scope and specification of the Company Interconnection

Works are set out in Schedule 3. The Company shall give the Power

Purchaser in the Construction Reports not less than thirty (30) Days' prior

notice of the date from which it or its Contractor will commence the

Company Interconnection Works and shall complete the Company

Interconnection Works in accordance with the Interconnection Works

. - S,chedule. Subject to S.ection 2.3(b) and Section 5.1 of the Implementatio^ a)
A --^^-^*r rL^ ,-^*-^*-. ^L^lI /^- ^l^11 ^^..^^ :t^ l-^^L-^^L^- i-
^SrCCrrltrrr/ 

Lrls \-vrrrydrry slr.clrr yr\JLr.rrs \(]r Drlarr LorlDs lL) \-(rllLt€lLLl. l Llt

respect'of the eompany Interconnection Works to procure)-'ail- eompany

Consents necessary for carrying out the Company Interconnection Works.

The Company shall be responsible at its sole cost a.n-cl- ex.pen-se timely to

prOCUie alf neeessary easements, rights-of-way as and where requifed to

allow for the construction and location of the Company Interconnection

Facilities for all nec€ssary ingress and egress ',hereto and iherefroii', for the

construction, operation and maintenance of the Company Interconnection

Facilities dqring the Term.
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o

vii. [When the Company Interconnection Works are completed, and the

Company Interconnection Facilities have been tested and commissioned,

any of the Company Interconnection Facilities that are located on the Power

Purchaser's side of the Intercorurection Point, shall be conveyed and

transferred to the Power Purchaser and following such transfer such

facilities shall constitute "Power Purchaser Interconnection Facilities" and

the ownership, obligation for operation and maintenance, and the risk for
any interruption of their availability shall transfer to and be vested in the

Power Purchaser. The Company shall provide in the Lease Agreement that

all necessary easements, rights-of-way as and where required to allow for
the location of the transferred Company Interconnection Facilities (now

"Power Purchaser Interconnection Facilities") and for all necessary rights of

ingress and egress thereto and therefrom for the operation and

maintenance of the transferred interconnection facilities during the Term

shall be.transferred and assigned to the Power Purchaser without cost as of

the date of such transfer of such intercorurection facilities.]

Power Purchaser Interconnection FacilitiesSection 5.2

The Power Purchaser shall be responsible for the design, constructiory financing,

completion and commissioning of the Power Purchaser Interconnection Facilities in
accordance with Schedule 3. The Power Purchaser shall carry out, or cause to be carried

out, the Power Purchaser Interconnection Facilities with all proper skill and care and in
all material respects in accordance with;

(i) this Agreemenf

(ii) the Laws of Pakistan and the applicable Power Purchaser Consents;

(iii) Prudent Utility Practices and Prudent Electrical Practices,

so that the Power Purchaser Intercorurection Facilities

provide a useful life of not less than the Term.

can be reasonably expected to

Section 6.3 Data Necessarv for Construction of Power Purchaser Interconnection

Facilities

Within three (3) Months after the execution of this Agreement, the Company shall

provide to the Power Purchaser the information required in Schedule 3. Based upon this
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inforrnafion, the Power Purchaser will design/construct the Power Purchaser

Interconnection Facilities within the time required by Section 6.5 of this Agreement.

Within ten (10) Days of a request by the Power Purchaser, the Company shall provide all

additional information reasonably requested by the Power Purchaser in connection with
its completion of the Power Purchaser Interconnection Facilities. The Power Purchaser

shall use such supplemented information in its final design of the Power Purchaser

Inteicoimectiorl FetintieS. 
'The tirnely provisioh by the Companl of Suthlupplemdrital

or additional information shall not modify the obligation of the Power Purchaser to

complete the Power Purchaser Interconnection Works as required herein.

Section 6.4 Granting of Easements and Rights-of-Walr

(a)

maintain, replace and remove the Power Purchaser Interconnection

Facilities. The easements shall grant to the Power Purchaser adequate and

continuing rights for the purposes set forth in this Section 6:4 to enter the

Site subject only to the Power Purchaser giving prior notice to the

Company. Upon request by the Power Purchaser, the Company shall

execute such easements, rights-of-way, licences and other documents, each

in recordable form, as the Power Purchascr may reasonably require to

record any and all of the above rights. Consideration for such rights shall

be the execution of this Agreemeni, anci no other consirieration shall be

required. Insofar as permitted under the Laws of Pakistan, all easements,

rights-of-way, licences and other rights grantedby a Party hereunder shall 
-.iiuTvivetermination or expiration of this Agreement for a period-reasonably l!

necessary to complete the acts or activities for which the easements, rights-

of-way,licences and other rights granted by a Party hereunder have been

granted or five (5) years, which ever is less. Revocable licences, it any,

--^^t^A !^ ,L^ i)^.^,^- D,,*^L^-^* +^ tL:^ C^^+i^.^ L ti ^'q^il:'^-i,,;^SIartlgL[ lv LllE L \Jvvgl .1, LIILl,tq)r-I yLrlDLrcrll! Lu LlllD L-J<LLlLrlI (J.= DIl(lll lllLILfLlE

such reasonable further term, not to excee<l ninety (90) Days beyond the

Term, to allow the Power Purchaser to complete the acts or activities for

which Lhe revocable licence was granted. When on Site the Power

Purchaser shall comply with all reasonable instructions of the Company

and its Contractors relating to tl-ie carrying out of any work on the Site and,

notwithstanding any other provision in this Agreement to the contrary, the

If ryquire-d, the Company shall grant to the Power Purchaser permanent 
,,

easements and rights-of-way across the Site necessary to carry out and 1
complete the Power Purchaser Interconnection Works and to operate, -
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Power Purchaser shall indemnify and hold the Company and the

Contractors harmless frorn any loss or damage sustained by virtue of the

Power Purchaser's negligence or willful misconduct in the exercise of rights
pursuant to this Section 6.4,but only to the extent that such loss or damage

is not covered by insurance that is or should be available to the Company

as required hereunder.

(b) Except as provided in Section 6.4(a), the Power Purchaser shall be

responsible for obtaining all rights-of.-way, easements and other real or

personal property interests necessary to construct, operate and maintain the

Power Purchaser Interconnection Facilities during the Term.

Section 6.5
i-)

o (u) On or after the Effective Date, the Company shall give to the Power

Purchaser not less than thirty (30) months prior written notice of the

Scheduled Commercial Operations Date then anticipated by the Company.

Following the receipt of such notice, the Power Purchaser shall commence

the final design of the Power Purchaser Interconnection Facilities.

Thereafter, the Power Purchaser shall give the Company reports on the

progress of the Power Purchaser Interconnection Works as appropriate

until the same are completed. The Power Purchaser shall complete the

Power Purchaser Interconnection Works and be able to absorb into the Grid
System electrical power generated by the Complex as is necessary to enable

the Company to carry out the pre-commissioning of the Complex and the

Commissioning Tests no later than [ ] Days prior to the Scheduled

Commercial Operations Date provided to the Power Purchaser pursuant to

the first sentence of this Section 6.5(a); pfOyrded, however. that such

completion date shall be extended on a Day-for-Day basis for any changes

in the Scheduled Commercial Operations Date and to the extent necessary

because of the occurrence of any of the following:

(0 the failure by the Company to execute, in sufficient time for the

Power Purchaser to complete the Power Purchaser Interconnection

Facilities, such easements, rights-of-way, licences and other

documents, each in recordable form, as the Power Purchaser may

reasonably require to record the deeds, easements, rights-of-way and

licences granted pursuant to Section 6.4;

o
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(i0 the failure by the Company to provide the Power Purchaser, on a

timely basis, with any technical data not included in Schedule 3

available to the Company and requested by the Fower Purchaser

relating to the Complex reasonably necessary for the Power

Purchaser to undertake the design, construction, installatiory

commissioning, maintenance and operation of the Power Purchaser

Interconnection Facil i ties;

(iii) a Force Majeure Event that materially and adversely affects the

Power Purchaser',s ability to perform its obligatiorrs in-accordanee-

with this Article VI;

o

(i") any other failure by the Company to perform in accordance with this

Agreement that materially and adversely affects the Power

Purchaser's ability to perform its obligations in accordance with this

Article VI;

provided, however, that no extension shall be granted to the Power

- Purehaser to the extent that sueh failure or delay would have nevertheless

been experienced by the Power Purchaser.

(b) If the Power Purchaser has not completed, Commissioned and energized

the Power Purchaser Interconnection Works by the date required in this

Section 6.5, as such date may be extended pursuant to this Section 6.5, and

such delay causes a delay in the Commissioning of the Complex, the

Required Commercial Operations Date shall be extended Day for-Day until
the date on which the Power Purchaser Interconnection Works are

completed. In addition, if the Power Purchaser has not completed the

Power Purchaser Interconnection Works by the date which is fifteen (15)

Days following such date, and such delay causes a delay in Commissioning

of the Complex, as certified by the Engineer under Section 8.3, then the

Po'r,,er Purchaser shall pa;r to the Cornpany llcn+,hly, i::r arrears, (and

prorated for any portion of a Month) an amount equal to the Carrying

Costs pius fifty percent (50%) of the "insurance Cornponent"f,"Fixed aOIr'I

Component (Lccat)", Fixed O€tM Component Goreign), the Vlorking Capital

Component and the Fixerl FCC Component21, and fifty percent (50%) of the

20 For indigenous coal
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"Fixed O&M Component" of the Capacity Price and (in case of integrated

mine mouth coal power project), fifty percent (50%) of the fixed component

/ demand charge as specified in the Tariff. The Return on Equity during the

extended construction period on account of such delay shall be accrued and

payable through the updating of Reference Tariff Table 1 in Schedule 1 at

the time of the Commercial Operations Date.", and percent (-%) of the

"Return on Equity Component" of the Capacity Price assuming the Contract

Capacity as at the Aaailable Capacity and the Monthly Demand Charge (as defned

in the Dedicated Mine Coal Supply Agreerhent), if any, paid by the Company to the

Coal Supplier pursuant to the terms of the Dedicated Mine Coal Supply

Agreement,llNote: to be decided in line with the clarification by NEPRAI

Sudr payments shall commence on the Scheduled Commercial Operations

Date prevailing immediately prior to such delay and shall continue until

the earlier of (i) the end of a period equal to the period of delay in

completing the Power Purchaser Interconnection Works and (ii) the

completion of the first attempted Commissioning Tests (whether

successfully completed or not); provided, however. that the payment of

such amounts by the Power Purchaser and extension of the Required

Cornmercial Operations Date shall be subject to issuance by the Engineer of

the Certificate of Readiness for Synchronization for the first Unit and a

certification by the Engineer that the delay caused by the Power Purchaser

has caused the then scheduled Commissioning Tests to be delayed. The

Power Purchaser shall notify the Company at the end of any such delay. In

addition to the payment of the Carrying Costs plus fifty percent (50%) of

the "Insurance Component" and [fifty percent (50%) of the "Fixed O&M

Component" of the Capacity Price and (in case of integrated mine mouth

coal power project), fifty percent (50%) of the fixed component / demand

charge as specified in the Tariff, the "Fixed OUM Component", and one

hundred percent (100%) of the "Return on Equity Component", of the Capacity

Price assuming the Contract Capacity as the Aoailable Capacity qnd the Monthly

Demqnd Charge (as defined in the Dedicated Mine Coal Supply Agreement), if
any, paid by the Company to the Coal Supplier pursuant to the terms of the

Dedicated Mine Coal Supply Agreement) [Note: to be decided in line with the

clarification by NEPRAI if the delay by the Power Purchaser in completing

the Power Purchaser Interconnection Facilities continues beyond the

sixtieth (60th) Day following the date of the issuance by the Engineer of the
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Certificate of Readiness for Synchronization for the first Unit and a

simultaneous certification by the Engineer that the delay caused by the
Power Purchaser would likely cause the then scheduled Commissioning
Tests to be delayed, the Power Purchaser shall also be required to pay the

principal debt payments wh.en due under the Financi..'.g Documents;

[provided. that such principal debt paid by the Power Purchaser under this

Section 6.5 shall be excluded in any determination or calculation of the
Tariff at the Commercial Operation Date to be paid by the Power Purchaser

hereunderl[Note: to be decided in line with the clarification by NEPRA].
Such principal debt payment shall be due from the Power Purchaser on the

later of thirty (30) Days following receipt of an invoice therefor or the due
date for such payment under the Financing Documents (but in no event

earlier than the sixtieth (60th) day following the Schedul"d Co**"rcial -!
\-/Perauons Lrate Prevallrng lmmectrately pflor to Such delay),which rnvoice !
shall be signed by the Lenders or the Agent certi$zing the amount shown
therei:r to be correct and stating the due date for such payment of principal
debt under the Financing Documents. Such payments shall continue until 

,

the earlier of (i) the end of a period equal to the period of delay in
completing the Power Purchaser Interconnection Works .and (ii) the

completion of the first attempted Commissioning Tests (whether

successfully completed or not).

(.) The Power Purchaser shall have no obligation to make the payments

provided in this Section 6.5 if and to the extent that the delay in the

Commissioning Tests -.arould nevertheless have occurred regardless of the

Polvet furchaser's delay or dqferr4t pf-s-uch tes-tq. !f payments by lhe Power I
Prrrnhaea" r'n.l-" +!'i. q-^+i^- A C -l^-ll L^"^ -^**^^^^) ^- rL^ ^L'l:-^t.:^-- r^-v.!/ or rcr,rr l'rcrvs \-\rrrrrrrs:rt\-ctr vr Lrlg vl,lrSatl\Jrr tvl

such payments shall have accrued; the Complex shall-'be tested at the first
available opportunity thereafter. Except as provided in this Section 6.5,

Section 8.1 and Scction 76.2, thc Company shall be entitted to no other
compensation or ciaim for ciamages uncler this Agreement as a result of
delay in the completion of the Power Purchaser Interconnection Facilities or
Aoforr;l nf rho C.l--iooi^^;^- 'i'^.+- tr-., +tr-^ D^,^,^* D.,*-L^^^-I L!,r!, trl .rrL l' V(,r .t LtrLllaJEl ,

Section 6.6 Protective Devices
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(c)

(a) As part of the Company Interconnection Works, the Company shall install

protective relays in accordance with Schedule 3. The Company shall

maintain the settings of all relays in the Complex at the levels agreed by the

Company and the Power Purchaser, and the Company shall not change

such settings without the prior consent of the Power Purchaser.

(b) The Company and the Power Purchaser shall verify the operation of the

(d)

protection devices in accordance with the testing programme set out in
Schedule 3.

Subject to giving the Company reasonable notice, the Power Purchaser may

require the Company to modify or expand the requirements for protective

devices. Following approval by the Power Purchaser of the costs of such

modification or expansion, the Company shall perform such modification

or expansion. Such work shall be completed within a reasonable time

under the circumstances. The Power Purchaser shall be notified in advance

of, and shall have the right to observe, all work on the protective devices.

Following completion of such modification or expansion work, the

Company shall provide the Power Purchaser with an invoice for the

reasonable and necessary costs therefor, together with supporting

documentation with respect thereto. The Power Purchaser shall pay the

Company the required amount within thirty (30) Days after delivery of the

invoice by the Company.

Each Party shall notify the other Party in advance of any changes to either

the Complex or the Grid System that may affect the proper co-ordination of

protective devices between the two systems, and neither Party shall make

any such changes to either the Complex or the Grid System, as the case may

be, without the other Party's approval.

Testing

(e)

.)

o

Section 6.7

The Parties shall cooperate in testing the Power Purchaser Interconnection Facilities and

the Company Interconnection Facilities in accordance with the schedule developed by

the Operating Committee (but in no event later than the time provided in Section 6.5)

and at such other times thereafter as either Pariy may reasonably require.
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ARTICLEVII
METERING AND TELECOMMUNICATIONS

Section 7.'l Meterins Svstems

(a) The Pariies acknowiecige thai ior ihe purposes oi cieiermining iiet
E_le-c_[ric-q!,,oytpqi qf tbs 9prpl9r1 te ]yl_elgryrs 9ypleEs etq -E49!-up
Metering Systems are required prior to the delivery of any Net Electrical

Output to the Interconnection Point for sale hereunder.

Not later than one hundred and eighty (180) Days prior to the then

Scheduled Commercial Operations Date, the Power Purchaser shall have

procured, at its expense, and shall provide to the Company, the Metering

System. lf the Power Purchaser has not provided the Metering System to

the Company by such date, the Company may procure the Metering

System and invoice the Power Purchaser for the reasonable cost thereof as a

Pass-Through Item. As a part of the Metering System, the Power Purchaser

shall procure and the Company shall install an electronic recorder or any

other state-of-the-art recording equipment capable of making continuous

recordings of the Net Electrical Output of the Complex, which, after

procurement and installation by the Company shall constitute part of the

Metering System, Such Net Elettrical Outprrt shall be recordecl on

appropriate magnetic media or equivalent, which recording shall be used to

compute Energy Payments and liquidated damages under Section 9.2 and

Sections 9.4(b) and (c) respectively.

(b)

t,

o

Sectiorr 7.2 Installation of Metering Systerns

(a) The Company shall at its expense install the Metering System and shall

procure and install the Back-Up Metering System (in accordance with
Schedule 3) which are consistent with the requirements in Schedule 6 and

shall:

(i) prior to the delivery of any Net Electrical Output from the Complex

to the Interconnection I'oint for which payment is required to be

made by the Power Purchaser hereunder, install, test and

commission, and calibrate or recalibrate as necessary, the Metering

System and the Back-Up Metering System on the Site, at locations as
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close to the Interconnection Point as reasonably practicable and as

agreed by the Parties;

secure the Metering System and Back-Up Metering System in a

locked and walled enclosure;

(iii) Company shall be provided with a read-only facility displayed in
the power plant control room for the purposes of determining the

Net Electrical Output, if technically possible; and

(iv) ensure that its Contractors, employees, agents and invitees (other

than the Power Purchaser), and others for whom the Company is
responsible shall not tamper with the Metering System or the Back-

Up Metering System.

When the Metering System has been shown by testing in accordance with
Section 7.3(a) to satisfy the required level of accuracy of measurement, the

Company shall transfer possession (or if the Company has procured the

Metering System, subject to payment therefor as provided in Section 7.1.(b),

ownership) of such Metering System to the Power Purchaser, and the

Power Purchaser shall thereafter be responsible for the ownership and

maintenance of the Metering System. The Power Purchaser shall be

provided with not less than forty-eight (48) hours notice of and have the

right to be present at and to observe the installation and all testing of the

Metering System. The Company shall grant to the Power Purchaser all

necessary easements and rights-of-way for the location of the Metering

System on the Site and for ingress and egress thereto and therefrom.

Section 7.3 Testing of Metering System

(u) The Power Purchaser shall be given not less than forty-eight (48) hours

notice of all tests of the Metering System and the Back-Up Metering System

carried out by the Company pursuant to Section 7.2(a) and shall have the

right to witness such tests, as well as any inspection of the Metering System

and the Back-Up Metering System or adjustments thereof; pray that if
the Power Purchaser representative fails to attend such tests, inspection or

adjustment, such right shall have been waived with respect to such test,

inspection and/or adjustment. After the Metering System has been

(ii)

['i

o
(b)
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conveyed to the Power Purchaser pursuant to Section 7.Z(b).The Company
shall test the accuracy and calibrate or recalibrate, if necessary, of each of
the Metering system and the Back-Up Metering system in accordance with
schedule 6 not later than the earlier of (i) thirty (30) Days after the relevant
Ivfeteri:rg system. cr Back-Up lletering systei::, is insialled by the Company
or (ii) the Day before the date of first delivery to the Interconnection point

of any electrical energy from the co*pi"*, us the .uu" *"y bc, that is to be

paid for by the Power Purchaser pursuant to this Agreement. Thereafter,
the Power Purchaser shall test the accurary of each of the Metering system
at any time that the readings of electrical energy from the Metering system
and the Back-Up Metering system differ by an amount greater than one-

fifth of one percent (10.20%). In such an event, the Power Purchaser shall 
,,

test the accuracy of the Metering System and recalibrate the Metering I
System, if necessary. The Power Purchaser shall give the Company not less U
than forty-eight (48) hours notice of such tests and the Company shall have
the right to witness such tests, as well as any inspection of the Metering
System or adjustment thereof; provided that if the Company,s
representative fails to attend such tests, inspection or adjustment, such right
shall have been waived with respect to such test, inspection and/or
adjustment.

Following l.estirrg and any recalibration, if necessary, and return to service
of the Metering System pursuant to Section 7.3(a), above, the Company
shall if necessary test the accuracy of the relevant Back-Up Metering system
and recalibrate the relerzant Back-up Metering system. Trhe Company shall
give the Power Purchaser no less than forty-eight (a8) hours notice of such
fecfc anrl lhp P.r.^ro" prrr.^h."-. .L-ll f"-.,^ [],^ -;-L] r^ -.,:!.^^^^ ^--^r^ r^-!^ - -rrrqrr rr..vE: urs rrSrrL LrJ vYlLllE)J luLrL tgulu, d5

well as any inspection of the Back-up Metering system or adjustment
thereof; provided that if the Power Purchaser fails to attend such tests,

inspection or adjustment such right shall havc bcen wai..red rnrith respect to
such test, inspection anciior aci;ustrnent.

In addition to the tests to be carried out pursuani io section 7.3(a), if t'ne

Company believes that the Metering System js inaccurate it shall infqrrn th.
Power Purchaser, requesting that the Metering system's accuracy be tested,
and the Power Purchaser shall test the Metering system within a reasonable

time. If the Power Purchaser believes that the Metering System is inaccurate
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it shall inform the Company, and the . Power Purchaser shall test the

Metering system within a reasonable time. The Power Purchaser shall give
the Company no less than forty-eight ( S) hours notice of such tests and the

Company shall have the right to witness such tests, as well as any
inspection of the Metering System or adjustment thereof; provided that if
the Company fails to attend such tests, inspection or adjustment such right
shall have been waived with respect to such test, inspection and/or
adjustment. The Company shall bear the cost of such additional test

requested by it unless the test indicates that the Metering System is
inaccurate by more than one-fifth of one percent (0.20%), in which case the
Power Purchaser shall bear the cost of the additional test.

In addition to the tests to be carried out pursuant to Section 7.3(b), if the
Power Purchaser believes that the Back-Up Metering System is inaccurate it
shall inform the Company, requesting that the Back-Up Metering System's

accuracy be tested, and the Company shall test the Back-Up Metering
System within a reasonable time. If the Company believes that the Back.Up
Metering System is inaccurate it shall inform the Power Purchaser, and the

Company shall test the Back-Up Metering System within a reasonable time.

The Company shall give the Power Purchaser no less than forty-eight (4S)

hours notice of such tests and the Power Purchaser shall have the right to
witness such tests, as well .as any inspection of the Back-Up Metering
System or adjustment thereof; provided that if the Power Purchaser fails to
attend such tests, inspection or adjustment such right shall have been

waived with respect to such tes! inspection and/or adjustment. The Power
Purchaser shall bear the cost of such additional test requested by it, unless
the test indicates that the Back-Up Metering System is inaccurate by more
than one-fifth of one percent (0.20%), in which case the Company shall bear
the cost of the additional test.

Section 7.4 Readins Meters

(a) The Power Purchaser shall, at its own cost and expense, procure and the

Company shall install electronic data recording system capable of recording
the Net Electrical Output measured by the Metering System on a

continuous basis and capable of storing such recordings for not less than
ninety (90) Days and the Company shall procure and install, at its own cost

(d)
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and expense, such system for the Back-Up Metering System as is capable of

storing, on a continuous basis, such recordings for no less than ninety (90)

Days. Subject to the provisions of Section 7.4(d) and verification of the data

recording system pursuant to Section 7.4(b), the Parties agree that the

information contained in or obtained froi::, such electronic data recording

systems shall be used to determine the Net Electrical Output of the

Complex. The electronic data recording system related to the Metering

System and the Back-Up Metering System shall constitute a part of the

Metering System and the Back-Up Metering System, respectively, for all

p.rrposer uncler this Agreement, ancl the electronic data recorcling system

related to the Metering System shall be conveyed to the Power Purchaser as

a part of the Metering System in accordance with the provisions of this

(b)

Article VII.

The information contained in the electronic data recording system shall be

verified by checking that the sum of the hourly readings in the electronic

data recording system over a specified period are consistent with the local

totalized readings for the Metering System (or, if applicable, the Back-Up

Metering System) over the same period (determined by subtracting the

local totalized reading at the beginning of the period from the local

totalized reading at the end of the period). In order to veri$z the

inforrnation contained in the electronic data recording system the following

procedure shall apply:

(i) the local totalized readings of the Metering System and the Back-Up

Metering System shall be read on the Commercial Operations Date

and thereafter Monthly on the last Business Dav of each Month or

such other Day as may be mutually agreed upon by the Parties;

(iii)

the Company shall take such reading during normal business hours

uniess oiherwise mutuaiiy agreeci by the Parties;

the Company shall give the Power Purchaser at least forty-eight

(48) hours notice of the tirne the Company intencls to take such

reading and the Power Purchaser shall have the right to witness any

such reading;

J,,

o

o

(ii)
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(")

("i)

(i)

(ii)

(iv) if a Power Purchaser representative is present at such reading, then

such reading shall be jointly taken and recorded;

if a Power Purchaser representative is not present at such reading,

then the Company representative shall take and record such reading
and make a photographic record thereof;

the Company shall maintain a log of all such meter readings; and

(vii) the recorded measurements for each hour during the relevant period
and the local totalized recorded measurements shall be delivered by

the Company to the Power Purchaser within two (2) Business Days

after the readings are taken.

The Metering System shall be used to measure the Net Electrical Output,
provided, that during any period when the Metering System is out of
service as a result of maintenance, repairs or testing, then the best available

information, which may include the Back-Up Metering System, shall be

used to measure the Net Electrical Output and the provisions of
SectionT.4(a) and SectionT.4(b) shall apply to the reading of the Back-Up

Metering System.

If, in any test carried out pursuant to Section 7.3(a), theMetering System is

found to be inaccurate by more than one-fifth of one percent (0.20%), or is
otherwise unavailable or functioning improperly, then the correct amount

of Net Electrical Output delivered to the Power Purchaser for the actual

period during which inaccurate measurements were made, if any, shatl be

determined as follows:

the readings of the Back-Up Metering System shall be used to
calculate the correct amount of Net Electrical Output, unless a test of
such Back-Up Metering System,. as required by either Party, reveals

that the Back-Up Metering System is inaccurate by more than one-

fifth of one percent (0.20%), or is otherwise functioning improperly;

if the Back-Up Metering System is found to be inaccurate by more

than one-fifth of one percent (0.20%), or is otherwise unavailable or

functioning improperly, then the Company and Power Purchaser

shall jointly prepare an estimate of the correct reading on the basis of

(d)

t8



(a)

(b)

!o-o]-j4s" Agrp"*.

(iii)

all a.vailable inforrnation and such guidelines as may have been

agreed to between the Company and the Power Purchaser;

if the Power Purchaser and the Company fail to agree upon an

estimate for the correct reading, the Company will estimate the

readihg and any Dispute shall be referred by either Party for
- resolution in accordance with.Section 18.1- and Section '18:2; and -

(ry) the differenCe between the previous paymenis bi the Pciwer

Purchaser for the period of inaccuracy and the recalculated arnount

shall be offset against or added to the next payment to the Company

under this Agreement, as appropriate, plus interest at the Delayed

Payment Rate, If the period of inaccuracy cannot

determined, it shall be deemed to have begun on the date which is

rnidway between the date the meter was found to be inaccurate and

the date of the last meter reading accepted by the Parties as accurate.

In no event, however, shall any such adjustment be made for any

period prior to the date on which the Metering System was last

tested and found to be accurate within plus or minus one-fifth of one

peicent @.20%), and not otherwise functioning impropeily.

Section 7.5 Sealing of Metering Systems

The Metering System and the Back-Up Metering System shall be jointly

sealed by the Parties.

;::::il.'fi .ff T":Ij,:l::'*ff :;:11f, ',::L1";;;:X["ffiJo
Power Purchaser shall give the Company at least forty-eight (48) hours

advance notice of the breaking of seals on any part of a Metering System.

Such notice shall specify the time at which a meter seal shall be broken by

the Power Purchaser's personnel, and ihe Company shaii be given the

opportunity to be present when such seals are broken.

(c) Seals on ihe Back-Up ivleiering System shall be broken only by Company

personnel acting in accordance with the terms of this Agreement. The

Company shall give the Power Purchaser at least forty-eight (48) hours

advance notice of the breaking of seals on any part of a Back-Up Metering

System. Such notice shall specify the iime at which a meter seai shali be
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broken by Company personnel, and the Power Purchaser shall be given the

opportunity to be present when such seals are broken.

(d) If any seal securing the Metering System or the Back-Up Metering System is

found to be broken, or if the Metering System or the Back-Up Metering

System has been found to have been tampered with, and, in either case, the

Metering System is found to be inaccurate by more than one-fifth of one

percent (0.20%), or is otherwise unavailable or functioning improperly, then

the provisions of Section 7.4(d) shall apply to determine the correct amount

of Net Electrical Output.

Section 7.5

z-hll

o ' 
(u)

Metering System

If any component of the Metering System is found to be outside acceptable

limits of accuracy, or otherwise not functioning properly, the Power

Purchaser shall forthwith repair, recalibrate or replace such component of

the Metering System at its own cost and expense.

(b) If any component of the Back-Up Metering

acceptable limits of accuracy, or otherwise

Company shall forthwith repair, recalibrate

the Back-Up Metering System at its own cost

shall be jointly sealed in accordance with Section 7.5.

Section 7.7 Protective Devices; Telecommunications Circuit

System is found to be outside

not functioning properly, the

or replace such component of

and expense.

(c)

(a)

Upon the completion of any examination, maintenance, repair or

recalibration of, or replacement of any component in, the Metering System

or the Back-Up Metering System, as the case may be, such Metering System

Not later than one hundred and twenty (120) Days prior to the Commercial

Operations Date and in any event before any Net Electrical Output is

delivered from the Complex to the Interconnection Point, the Company

shall at its own cost and expense procure and shall have installed and have

operational the following equipment:

(i) Telecommunications and tele-protection equipment (power line

carrier or, at the Company's option, power line carrier and/or
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(ii)

microwave system) reasonably acceptable to the Power purchaser at
the Complex and compatible with similar eq,uiprnent at the, power

Purchaser's grid station located at [ ];

A communications unit in the qqnt,ro,l rqo_m of the Complex
compatible with the Control Centre's FBX system to permit voice
Commnnidatioii5 between th6 CoifiplaI anilthe Cohtrol' Centle;

(iii)

(iv)

The selection and installation of items to be provided by the Company in
accordance with this section 7.7 shall be subject to the prior written
approval of the Power Purchaser.

Equipment in the Complex to transmit and receive facsimiles; and

Tele-metering ancl clata interface (or interface with the Power
Purchaser's microwave system adjacent to the Complex) for the
Power Pulchaser's SCADA satigfyrlg tlre !oy_g1 purchSqe{q i. ^
reasonable requirements, which tele-metering and data interface ' '

l^^^-:I^^l :- o^L^l--r^ .', - odescribed in Schedule 3.

(b)

o

til
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Section 8.1

ARTICLE VIII
TESTING AND CAPACITY RATINGS

Testing of the Complex Prior to Commercial Operations Date.

The Company shall provide the Power Purchaser on an on-going basis with
relevant information regarding its programme for testing the Complex
(including for each Unit) and the Schedule therefor. Not less than thirty
(30) Days prior to the commencement of such test programme, the

Company will deliver to the Power Purchaser in writing the final
programme for testing the Complex, inctuding the expected duration of the

Company's Start-Up testing programme and a tentative schedule for
conducting all tests required by Sections 8.2 and 8.3. The Company shall
advise the Power Purchaser in writing of any changes in its final schedule

for the testing programme not less than seven (7) Days prior to the
commencement of the tests required by Section 8.2. Such final schedule
shall not materially increase or advance the timing of the Power Purchaser's
obligations under this Agreement without the prior written consent of the
Power Purchaser. If the schedule for any test required by Section 8.2 or 8.3

is adjusted after the Company has provided the Power Purchaser with the
final testing programme schedule, then the Company shall advise the

Power Purchaser not less than forty-eight (48) hours prior to the
commencement of any such test. On each Day beginning with the Day on
which testing commences, the Company shall provide the Power Purchaser

with a schedule of the tests to be conducted on the followingDay or Days
(if such test will continue for more than one (1) Day). All testing of the

Complex shall satisfy the commissioning and test criteria provided in
Schedule 7.

If the Power Purchaser is unable to accommodate the schedule for such test

or tests as provided by the Company in the final schedule for the

programme of tests pursuant to Section 8.1(a), the Power Purchaser will
give the Company notice within forty eight (48) hours of its receipt of the

final schedule for testing of its requirements regarding deferral or delay of
any Commissioning Tests for the Complex and the Parties will mutually
agree on a date for any deferral test or programme of tests; provided,
however. that should the Power Purchaser defer or delay any such

(a)

o

(b)
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Commissioning Tests beyond fifteen (15) Days from the date on which the
tests were finally scheduled in accordance with section 8.1 and such
deferral causes the scheduled Commercial operations Date of the complex,
as certified by the Engineer under section 8.3, to be delayed or deferred,
then the Power Purchaser sh.all pay to the Company Monthly, in arrears,
(and prorated for any portion of a Month) an amount equal to the Carrying
Costs plus fifty percent (50%) of the "Insurance Component" and the
"Fixed O&M Con-rponent", [and _ percent (_W of the Return on Equity
Component" of the Capacity Price assuming the Contract Capacity as the
Available Capacity Monthly Demand Charge (as defined in the Dedicnted Mine
Coal Supply Agreement), if any, paid by the Company to the coal supplier

rsuant to the terms of the Dedicated Mine Coal S 'eement) [Note: to
- "..-" 

i

pursuafit to the terms oJ the Dedicated Mine Coa! Sa;y/y lgreeme;t1
be decided in line with the clarification by NEpRAI Such payments shall 1
commence on the scheduled commercial operations Date prevaiti.rg t
immediately prior to such delay or deferral and shall continue until the
earlier of (i) the end of a period equal to the period of delay or deferral of
any Cornrnissioning Test or Commissioning Tests and (ii) the completion of
the first attempted commissioning Tests (whether successfully completed
or not); provided, however. that the payment of such amounts by the

Power Purchaser and extension of the Required Commercial operations
Date shall be subject to issuance by the Engineer of the Certificate of
Readiness for any unit of the Complex and a simultaneous certificate that
the delay or deferral caused by the Fower Purchaser would likely cause the
then scheduled Commissioning Tests to be delayed or deferred. The power

Purchaser shall notify the Company at the end of any such delay or
deferral. In addition to the payment of the Carrying costs plus fifty percent
(507") of the "Insurance Component" and fifty percent (50%) of the ,,Fixed

O&M Component" of the Capacity Price assuming the Contract Capacity as

the Available Capacity, for purposes of computation of the said amounts

under Scheduie i and (in case of integrated mine mouth coai power
project), fifty percent (50ol") of the fixed component / demand charge as

specified in the Tariff, if the delay or deferral of the Commissioning Tests

by the Power Purchaser continues beyond the sixtieth (60rh) Day following
the date of the issuance by the Engineer of the two (2) certificates
mentioned in this section, the Power Purchaser shall also be required to
pay the principal debt payments when due under the Financing

o
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(c)

Documents; provided that no principal debt paid by the Power Purchaser

under this Section 8.1(b) shall be included in any determination or

calculation of the Tariff at the Commercial Operations Date to be paid by
the Power Purchaser hereunder. Such principal debt payment shall be due

from the Power Purchaser on the later of thirty (30) Days following receipt

of an invoice therefor or the due date for such payment under the Financing

Documents, which invoice shall be signed by the Lender or the Agent
certifying the amount shown therein to be correct and stating the due date

for such payment of principal debt under the Financing Documents. Such

debt payments shall continue until the earlier of (i) the end of a period
equal to the period of delay or deferral of any Commissioning Test or

Commissioning Tests and (ii) the completion of the first attempted

Commissioning Tests (whether successfully completed or not).

In additioru the Required Commercial Operations Date shall be extended

on a Day-For Day basis by the number of Days the Commissioning Tests

are delayed due to the Power Purchaser, as certified by the Engineer in
accordance with this Section.

The Power Purdraser shall have no obligation to make. the payments

provided in this Section 8.1 if and to the extent that the delay in the

programme of Commissioning Tests would nevertheless have occurred

regardless of the Power Purchaser's delay or deferral of such tests. If
payments by tl-re Power Purchaser under this Section 8.1 shall have

commenced or the obligation for such payments shall have accrued, the

Complex shall be tested at the first available opportunity thereafter. Except

as provided in [Section 6.5,] this Section 8.1 and Section 76.2, the Company

shall be entitled to no other penalty or claim for damages under this
Agreement as a result of delay or deferral of the Commissioning Tests by
the Power Purchaser.

Section 8.2 Tests Prior to Synchronization of the Complex.

Prior to synchronization of the first Unit of the Complex with the Grid System, the

Engineer shall deliver to the Company and the Power Purchaser the Certificate of
Readiness for Synchronization for first Unit. Prior to the delivery of the Certificate of
Readiness for Synchronization and the first synchronization of the first Unit or the
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Complex, the Company shall carry out, or shall cause the Contractors to carry out, in the

presence of the Engineer (other than for (c) below) the following tests:

(a) automatic voltage regulator setting and adjusting in stand still condition

and with the generator running at no load;

turbine governor control checks, irrcluding-a steam governor.-o .-er-spsed

tesf
(b)

(c) open and short circuit tests on each generator (to be carried out at

manufacturers' facility and witnessed by the Power Purchaser); and

(d) functional testing and timing of high voltage switchgear in the switchyard

of the Complex.

(e) The Company and the Power Purchaser shall verify that the protection level

settings for the following are as agreed by thg Operating Committee:

i

o

(i) stator earth faulf

(ii) negative phase sequence;

(iii) generator transformer over-current and earth faull and

(i") high voltage bus-bar protection.

(0 Voltage phasing checks will be carried out between the sub-station of the

relevant Unit of the Complex and ihe Grid System.

o(S) All inter-tripping circuits between the Complex and the Power Purchaser's

equipment instalied at the adjacent grid stations, as specified in Schedule 3, will be

proved jointly by the Parties.

Anytiii:,e follo'wing synchronization oi the first Unit of the Corrrplex but prior to
the synchronization of the second Unit of the Complex, the Engineer shall deliver

the Certificate of Readiness for Synchronization for second Unit following which
the Company shall carry out, or shall cause the Contractors to carry out, in the

presence of the Engineer (other than for 8.2(c)), the tests specified in Sections 8.2(a)

to (g).
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The Power Purchaser shall be given not less than twenty-four (24) hours notice of
such tests (and any re-tests thereof) and shall have an opportunity to be present at

and observe all such tests.

Section 8.3

(a)

Tests.

After first synchronizing the Complex, initial operational testing of the

Complex shall be conducted by the Company or its Contractors. Once the

Company is satisfied that the Complex is capable of continued reliable

operation, the Company shall request the Engineer to issue the Certificate

of Readiness. Upon the issuance by the Engineer of the Certificate of
Readiness, the Company shall so notify the Power Purchaser and carry out
or cause its Contractors to carry out, the following tests (the

"Commissioning Tests"), which if the Complex satisfies the minimum
performance criteria therefor, will result in the Complex being

Commissioned and in the establishment of the Commercial Operations
Date in accordance with Section 8.3(c)(iii):

(i)

(ii)

(iii)

(iv)

(")

("i)

(vii)

(viii)

(ix)

initial Tested Capacity tes!

reliability run test;

automatic voltage regulator operation tesf

turbine governor operation including a steam governor over speed

tesf

reactive capability;

minimum load capability;

heat rate test2l;

response of Complex to step load changes; and

full load rejection.

(- ')

o

2r Protocol to be developed for heat rate testing and approved by NEPRA in accordance with tariff approval
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Minimum performance criteria for the Commissioning Tests are included in

Schedule 7.

Reliability Run and Initial Tested Capacity.

Upon cornpietion of the reliability' run test pierequisites as includeci in

Schedule 7, the Company shall declare to the Power Purchaser the

commencement of the reliability run test. During the one hundred and

siity-eight (168) hour period of the ieliability run test, the hitial Tested

Capacity of the Complex will b9 dqlermined in the following manner:

(i) The Complex shall be in operation at full output with normal

auxiliaries and full colony load, if connected directly to the Complex, 
t

In servlce.

(ii) The Company will declare to the Power Purchaser the

commencement of the test and will record the reading of the

Metering System.

(iii) The test duration will be six (6) continuous hours and at the end of

this period the Company will record the new reading of the

Metering System. The initial Tested Capacity as determined by such

test shall be the difference between the reading taken at the end of

the six (6) hour period and the reading taken at the beginning of

such period, divided by six (6) and such result adjusted to Reference

Site Conditions; provided, that, subject to Section 2.9(b), the initial

(b)

(i)

(c)

Tested Capacity shall not be considered to have been established O
unless the result of such determination is equal to or greater than the -
Contract Capacity and satisfies the minimum criteria for such test set

forth in Schedule 7. On the completion of the Commissioning Tests,

the initial Tested Capacity (adjusted to Reference Site Conditions)

shall be certified by the Engineer (the "Capacity Test Certificate").

Additional Commissioning Tests.

The Company shall not be entitled to carry out more than ten (10)

Commissioning Tests of the Complex to satisfy the minimum criteria

set forth in Schedule 7 for achieving the Commercial Operations

l)ate; provided, that no Commissioning Test undertaken by the
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(ii)

Company shall be counted against such ten (10) Commissioning
Tests if the Company is prevented from completing the test due to a
reason attributable to any event or circumstance described in Section

5.4(d). The Company shall give the Power Purchaser no less than
one (1) Day's notice of each additional Commissioning Test it desires

to attempt.

When, subject to Section 2.9(b), the Complex has satisfied a
Commissioning Test to establish the Commercial Operations Date,

the Company shall notify the Power Purchaser that the Company

has designated such test as the Commissioning Test and shall set the

initial Tested Capacity at the level certified in the Capacity Test

Certificate; provided, however, such Tested Capacity shall equal the

Contract Capacity; provided further, that the duration of any

additional Commissioning Test performed solely for the purpose of
establishing the initial Tested Capacity need only be long enough to
satisfy the requirements of Sections 8.3(bxi), (ii) and (iii) after

running for at least seventy two (72) consecutive hours at maximum
continuous rating.

The Commercial Operations Date shall occur and Capacity Payments

shall commence as of the first Day after the Day the Complex is
Commissioned when declared by the Company and subsequently

certified in writing by the Engineer.

-')

o

(iiO

o
Section 8.4

(u) During each Demonstration Period a test (the "Annual Capacity Test,,)

shall be conducted to determine the Tested Capacity of the Complex. The

Company may at any time after running for at least seventy two (72)

consecutive hours during a Demonstration Period, the Company may, after

running for at least seventy- two (72) consecutive hours during which the

Net Electrical Output shall be at least ninety-five percent (95%) of the

Despatch Instruction or Revised Despatch Instruction at maximum
continuous rating declare the immediate six (6) hour period thereafter to be

the Annual Capacity Test period; provided, that the Power Purchaser has

scheduled in excess of ninety-five percent (95%) of the Tested Capacity of
the Complex for that seventy two (72) hour period or more in its
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notification of reqrdrements to be given to the Company pursuant to

Section 5.2(b). Upon the Company declaring an Annual Capacity Test

period the Despatch level for the Annual Capacity Test period shall be

dge_med iq bg the maximllm capability of the Complex, and the Comp-lex

shall not be controlled by AGC.

(b) The Annual eapacity Test period snlall be for six'(5) continuous-hours. The

test shgll bq ruf,- gsing the Metering System an{ plant instrumentation for
measurements, unless otherwise decided by the Operating Committee. The

Tested CapaeiBi Ehall_bethe,Ncr.,Eleetuieal Output during those sfi (6)'

hours divided by six (6), adjusted to Reference Site Csnditions and

applying any necessary corrections for over-loading of the Complex and

auxiliaries'-load-"'correction; if any; but shall not exceed the Contract t'

Capacity. For purposes of d.etermining Capacity Payments payable I
pursuant to Section 9.1 the Tested Capacity so established as above, shall be

effective from the Day after such testing is complete.

(") event that the Company has not dedared an Annual Capacity Test

within forty two (42) Days of the start of a Demonstration Period,

(i) The Power Purchaser has not scheduled the required level and

duration of generation pursuant to Section 8.4(a) during the forty
two (42) Day period, su& that the Company was able to declare an

Annual Capacity Test period, then the Company may request an

Aru:rual Capacity Tesf or I

o
The Power Purchaser did schedule the required level a.n-cl- duration
of generation pursuant to Section 8.4(a) during the forty two (42)

Day period, such that the Company was able to declare an Annual

Capacity Test but then elected not to declare an Annual Capacity
'I.^^! !L^.^ !L^ Tl^---^- T)----I--^^,- - -rEDt, r!(tslr Llrtr rUwEl i'utLtldDCI rltay reelllgst afl .f\nnual Uapactty

Test.

(d) If either Party i€queSts a test pursuant to. Section 8.4(c), then such test shall

be performecl in accordance with the provisions of Section 8.4(b) within
seven (7) Days following such request, provided that such request is made

at least fourteen (14) Days prior to the end of the Demonstration Period.

In the

period

then if:

(ii)
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(e)

(0

The Company shall give the Power Purchaser not less than forty-eight (a8)

hours notice of its intention to perform the test.

Either Party may, within twenty-four (24) hours of completion of any test,

reject the test and may conduct a re-test, provided, however, the test

disputing Party cannot conduct more than two (2) re-tests. The Company
shall give the Power Purchaser at least twenty-four (24) hours notice of the

re-test and the re-test shall be conducted within six (6) Days of the

completion of the rejected test.

Either Party shall be entitled to request one (1) test of rested Capacity of the

Complex between any two (2) consecutive Demonstration Periods. Either
Party shall be entitled to one re-test of any such test provided that it rejects

the test within twelve (12) hours of completing the test. The test and, as

appropriate, the re-test shall be conducted in accordance with
Section 8.4(b), within six (5) Days of its request or, as the case may be, the

rejection and the Company shall give the Power Purchaser not less than
forty-eight (48) hours notice of its intention to perform the test.

()

o

Section 8.5 Notice of and Compliance with Testing Procedures

o

The Company shall carry out Commissioning of the Complex, testing the Tested

Capacity of the Complex as a part thereof and test the Tested Capacity of the Complex
thereafter in accordance with Sections 8.2 through 8.4. The Power Purchaser shall use its
reasonable efforts to comply promptly with all reasonable requests by the Company for
assistance in carrying out such testing and Commissioning. The Power Purchaser shall
be given not less than twenty-fow (24) hours prior written notice of any testing or
Commissioning in accordance with Sections 8.2 through 8.4 and shall be entitled to be

Present and observe any such testing and Commissioning to verify that the testing or
Commissioning is performed in accordance with the requirements of this Agreement and
may Dispute the results of any tests or Commissioning not carried out in accordance

with this Article VIII and Schedule 7.

Section 8.6 Tested Capacity

The "Tested Capacity" shall initially be the generation capacity

demonstrated by the Commissioning Tests for the Complex, as certified by
the Engineer in the Capacity Test Certificate and shall be applicable at and

from the Day following the date of completion of Commissioning until

(u)
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revised by the

8.6(b), below.

Annual Capacity Test pursuant io Section 8.4 or Section

On completion of such initial Capacity Test (or additional test carried out
pursuant to Section 8.3(c)), the Engineer shall deliver to the Power

Purchaser and the Company the Capacity Test Certificate, certifying the

Tested eaparity, whiclr shall be applieable fnrm the Day following the date

of cornpletion of the Commissioning Tests, unless and until revised

pursuant to Section 8.4,

Sechion 8.7 Payment for Net Electrical Output during Testing

(u) Ig fy. trie! !!9c[ica1 Oytfut delivergd aftel synghronization of thu , , .

IComplex with the Grid System at any time during the Commissioning Tests ^
prio, to Commercial Operatior-rs DaLe, the Power Purchaser shall pay Ur" !
Company the Energy Price (excluding the Variable O&M Component) for
Net Electrical Output in accordance with Section 9.6.

For Net Electrical Output delivered during any Capacity Tests (including

any re-test thgreo{) after the Commercj4l Opelations Date qag,rigd o.gt

pursuant to Section 8:3 or Section 8.4, the Power Purchaser shall pay the

Company the Energy Price in accordance with Section 9.6.

(b)

(b)

Section 8.8 Pavment for Net Electrical Output prior to Commercial Ooerations

For any Net Electrical Output generated and delivered (by the first Unit)
after synchronization of the Compiex with the Grid System, at any time

prior to the corrrmencement of the Commissioning Tests, the Power

Furchaser shail pay io the Companp ihe Pre-COD Energy Price in
accordance with the procedures specified in [Section 9.5 and 9.6J for any

Net Delivered Energy delivered to the Interconnection Point at any time

prior to the Con".rnercial Operations Date.

Section 8.9 Copies of Test Results.

The Company shall provide the Power Purchaser with copies of the test results of all tests

performed pursuant tn Sections 8.2 through 8.4 above and after every general overhaul of
a Unit at the Complex. The Power Purchaser shali not use or disciose such results other

than in connection with the administration and enforcement of this Agreement.

O
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Section 8.10 Scheduling and Accommodation of Additional Tests

If, during or following a Scheduled Outage, a Forced or Partial Forced Outage, a

Maintenance Outage, or a Force Majeure Event, the Company is required to undertake

additional tests of a Unit or the Complex that are not required under this Article VIII and

which require that electric energy is delivered to the Grid System, the Power Purchaser

shall accommodate such tests as soon as reasonably practicable following a request

therefor from the Company; provided that the Power Purchaser shall, except in the case

of an Emergency, accommodate such test and allow the Company to deliver electric

energy into ihe Grid System (without cost to the Power Purchaser) not later than the end

of the immediately following Off-Peak Period following the receipt of such request from

the Company and in any event within twenty -f.our (ZL)hours following such request.

Section 8.11 Testine Disoutes

Any Dispute between the Company and the Power Purchaser arising under this

Article VIII shall be resolved. in accordance with the provisions of Article XVIII; provided

that, in the case of a Dispute as to the successful completion of the Commissioning Tests,

as certified by the Engineer, such Dispute shall, unless the Parties otherwise agree, be

referred to the Expert, and the determination of the Expert under Section 18.2 shall be

implemented and followed by the Parties prior to and pending any further dispute

resolution proceedings pursued by aParty under Section 18.3. At the request of either

Party, for purposes of resolving any Dispute related to the Commissioning Tests or the

rights and liabilities of each Party under Section 6.5 or Section 8.1, the Expert may be

appointed in accordance, mutatis mutandis, with the provisions of Section 18.2 forty-five

(45) Days in advance of the scheduled date for synchronization of the Complex with the

Grid System and shall be available thereafter to resolve any such Dispute. Unless the

Parties otherwise agree, the Expert shall not attend the Commissioning Tests or be

present on the Site prior to any Dispute being referred to the Expert by a Party. The fees

and expenses of the Expert shall be shared equally by the Parties.
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ARTICLE IX
COMPENSATION, PAYMENT AND BILLING

Section 9.1 Caoacitv Pavments

(a) Subject to Section 2.2(b) and Section 9.6(c), from and after the Commercial
Operations Date, the- Power Purchaser shall pay the Company the Capaci[r
Payments, in accordance with the procedures specified in Section 9.6, for
the Available Capacity for each Month (or part-Month), such payments
bg-.lr,rg calculated in accordance with this section 9.1 and the provisions of
Schedule 1.

(b) For the purposes of calculating Capacity Payments in Section 9.1(a) and

:*"ffi:,Iil:l'labre 
Capacitv" shal in anv hour be the Declared 

I
Schedule L, the "Available Canacitv" shi

(i) the Company has informed the Power purchaser of a Revised

Declared Available Capacity in accordance with Section 5.3(c)(i) that
is less than the Declared. Available Capacity of the Company

_ prevailing at thg Declarqtion Deadline, in which c?ge_ rhg Ay{la!!e
Capacity for that hour shall be the Revised Declared Available
Capacity (at the forecasted Ambient Site Condition prevailing at the
time of the declaration),

the Company has informed the Power Purchaser of an Adjusted
Declared Available Capacity in accordance with Section 5.3(e) that is
greater than or less than the Declared Available Capacity or the

Revised Declared Available Capacity, as applicable, in which case

the Available Capacity for that hour shall be the Adjusted Declared

Available Capacity (at the forecasted Ambient Site Condition
prevailing at the time of the declaration),

(ii| the Company has informed the Power Purchaser of a Revised

Declared Available Capacity in accordance with Section 5.3(c)(ii) that
is greater than ihe Deciared Available Capacity prevailing at the

Declaration Deadline or an Adjusted Declared Available Capacity
notified subsequen-t thereto, as the case rnay be, r-,.,. r^rh.ich. case, the

Available Capacity for that hour shall be the Revised Declared
Available Capacity (at the forecasted Arnbie.t site Conclition

(ii)

o
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(")

prevailing at the time of such declaration) notified at least four (4)

hours piior to the start of the relevant hour as per Section 5.3(c)(ii)

unless adjusted on account of Section 5.3(e) in such case the

Adjusted Declared Available Capacity, as notified up to forty five
(45) minutes prior to the start of such hour), shall be applicable; or

(i") the Despatched and Delivered Net Electrical Output is less than the

Despatched Net Electrical Output due to reasons other than those

described in Section 5.4(d), in which case the Available Capacity for
the applicable hour shall be the capacity, in MW, as determined by

the Net Electrical Output for such hour.

Notwithstanding anything to the contrary contained in this

AgreemenN should the Complex be Despatched up to the Declared

Available Capacity, Adjusted Declared Available Capacity or the

Revised Declared Available Capacity and the Net Electrical Output
is more than the Despatched Net Electrical Output for that hour,
then in that case the Available Capacity for that hour shall be the

capacity, in MW, as determined by the Net Electrical Output for such

hour; subject to a maximum upper limit of one hundred and one and

one fifth percent (101.2%) of the Despatched Net Electrical Output
for such hour.

In addition to the payment by the Power Purchaser of Capacity Payments

for the Available Capacity pursuant to Section 9.1(a), from and after the

Commercial Operations Date, the Power Purchaser shall pay to the

Company the aggregate of the Capacity Price and Fixed FCC Component

for each kW of the then prevailing Tested Capacity then unavailable during
any period during which the Complex is undergoing a Scheduled Outage

scheduled by the Company in accordance with Section 5.5; provided that
the total payments under this Section 9.1(c) in any Agreement Year shall

not exceed the aggregate of the then-prevailing Capacity Price [and Fixed

FCC Componentlz multiplied by the product of the then-prevailing Tested

Capacity and the number of hours permitted for Scheduled Outages under

Section 5.5 in the relevant Year.

(c)

22 For indigenous coal
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(d) In addition to the payment by the Power Purchaser of Capacity Payments

for the Available Capacity pursuant to Section 9.1(a) and for payments

during Scheduled Outages pursuant to Section 9.1(c), from and after the

Commercial Operations Date, the Power Purchaser shall pay to the

Company aggregate of the Capacity Price [and Fixed FCC Component]23

for each kW of the then-prevailing Tested Capacity then unavailable during
any period during which thc Complex is undergoing a Forced or Partial

Forced Outage notified by the Company not later than one (1)houf (except

in the case of an emergency shutdown) prior to the relevant hour or a

Maintenance Outage notified by the Company in accorclance with Section

5.3(b) and Section 5.6; pfSvidg$ that the total payments under this Section

9.1(d) in any Agreement Year shall 1ot exceed the aggregltg of the, lherr- :
prevailing Capacity Price [and Fixed FCC Component]2a multiplied by the 1
product of the then-prevailing Tested Capacity and [(i) for the first !7
Availability Determination Period, [ ] hours; and (ii) for the remaining

Availability Determination Periods, I lhours.l6

(e) If, during the Term, the Tested Capacity of the Complex as determined by
. . . two (2) consecutive Annual Capacity Tests is red.ueed by an arnsunt that

exceeds six percent (6%) ot the Contract Capacity and if there are any

further reductions in Tested Capacity in excess of two percent (2%) of. the

Contract Capacity thereafter, then in each case the "Reference Non-Debt
Service Component" of the Capacity Price for the present Agreement Year

and each subsequent Agreement Year shall be adjusted so that, after such

adjustment, the Capacity Price for the average Available Capacity provided
for the Term, assuming average Available Capacity ir"r ur.t p.io. O
Agreeii-,ent Year eqiial to ihe appiicabie Tested Capaciiy in each such prior
Agreement Year and average Available Capacity equal to the then

prevailing Tested Capacity for the present Agreement Year and all

subsequent Agreer".ent Years for th.e remainder of the Term. shall equal the

levelized Capacity Price shown, in Annex 1, to Schedule 1. If the Parties

cannot agree on the appropriate adjustment to the Capacity Price to be

ii'rade in conneciion wiih the re,juciioi-r in Tested Capacity, the matier shaii

be referred to an Expert for determination in accordance with Section 18.2.

" ibid
" ibid
" ibid
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If, following any downward adjustment in the Capacity Price pursuant to
this Section 9.1(e), the Tested Capacity is increased by one percent (7%) or
more of the Contract Capacity, the "Reference Non-Debt Service

Component" of the Capacity Price shall be adjusted upward in the like
manner used for the downward adjustment.

Section 9.2 Enersv Pavments

(c)

Subject to Section 9.6(c), from and after the Commercial Operations Date,

the Power Purchaser shall pay to the Company the Energy Payments in
accordance with the procedures specified in Section 9.6 for Despatched and

Delivered Net Electrical Output for the relevant Month (or part-Month),
such payments being calculated in accordance with the provisions of
Schedule 1t; pfSyidC{ that in any Agreement Year the Power Purchaser

shall in any event take delivery of or pay for the Minimum Annual Energy.

If in any Agreement Year there is a Annual Energy Purchase Shortfall the

Power Purchaser shall pay to the Company in accordance with Section 9.6

the Annual Energy Purchase Shortfall Payments.

Following any Agreement Year, in which the Power Purchaser has made a

Annual Energy Purchase Shortfall Payment, and within two (2) Agreement
Years thereafter, the Power Purchaser shall be entitled to Despatch and take

delivery of an amount of Net Electrical Output equal to the then

undelivered aggregate Annual Energy Purchase Shortfall and receive a

credit ("Energy Credits") against the payment for each klVh of such

Despatched and Delivered Net Electrical Output equal to the applicable

Fuel Cost Component paid for each kWh of the relevant Annual Energy

Purchase Shortfall, which Energy Credits shall be applied to such purchases

of Despatched and Delivered Net Electrical on a "first iru first out" basis

and the available Energy Credits shall be reduced by the amount of such

purchases of Despatched and Delivered Net Electrical; prsyrdcd, that the

Power Purchaser shall have first Despatched during the prevailing
Agreement Year the Minimum Annual Energy, and proyldCd, further, that

in no event shall the Power Purchaser have a right to Despatch and take

delivery of Net Electrical Output (including Energy Credits) during any

hour in excess of the Declared Available Capacity for such hour.

(a)

,-_)

o
(b)

o
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(e) The Power Purchaser shall pay to the Company for sueh Despatchecl and

delivered Energy Credits the then-prevailing Energy Price for each k\Atrh of
Energy Credits less the applicable Fuel Cost Component paid for the

relevant Annual Energy Purchase Shortfall.]"

Section 9.3 Pass-Throueh Item(s): Suoolemental Tarifls

(u) Subject to Section 9.6(c), the Irower I'urchaser shall pay the Company, in
accordance with the procedures specified in Section 9.6, any amount for the

Schedule 1. Each invoice for the Pass-Through Item(s) delivered to the

Power Purchaser in accordance with Section 9.5 shall be accompanied by
,"the certified eopies of invoice(s).or.-pay-rnent.reeeipts.to.the eornpany for i .

which recovery from the Power Purchaser is being sought. In addition ,o O
the other Pass-Through Items specified in this Agreement, if and to the

extent required to be paid by the Company under the Laws of Pakistary the

Company shall be entitled to recover as a Pass-Through Item payments by

the Company into the Workers' Welfare Fund and the Workers' Profit

Participation Fund in accordance with the Laws of Pakistan.

(b) Subject to Section 9.6(c), the Power Purchaser shall pay the Company, in
accordarrce with tlre procedures specified in Section 9.6, tlre Supplemental

Tariffs calculated by the Company in accordance with Schedule 1.

Suppiementai Tariffs shaii be determineci as provided in Schedule -1, anci

invoiced (i) in the same manner and on the same schedule as invoices for

Capacity Payments as provided. in Section 9.5(bxi) (to the extent Lhat the

basis for such payments do€S not vary with the amount of Despatched and

Delivered Net Electrical Output generated) and (ii) in the same manner and

on the same schedule as invoices for Energy Payments, as provided in

Section 9.5(bxii) (to the extent that the basis for such payments varies with
the aii-,ount of Despatcheci anri Delivered i.let Elecirical Output); provided,

that if and to the extent that the Company has made the required

notifications under Section 9.1(d), the Company shall not be liable to pay

liquidated dam,ages under this Section 9.3 in relation to the allowances

provided in Section 9.1(d) for any delay or failure in notifying the Revised

Declared Availabie Capaciiy as provicieci in this Section 9.3.

26 For importcd coal
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Section 9.4 Liquidatecl Damases

Without prejudice to the Power Purchaser's rights under Article XVI, the

Parties agree that any liquidated damages payable under this Secfion 9.4

shall be the Power Purchaser's sole and exclusive remedy against the

Company in respect of the matters to which such liquidated damages

relate.

The following liquidated damages shall apply to Revised Declared

Available Capacity provided that these liquidated damages shall apply and

be payable by the Company only after the number of hours available to the

Company under Section 9.1(d) have first been utilized:

In respect of any Revised Declared Available Capacity intimated
between twelve (12) hours and four (4) hours prior to the begiruring

of an Operating Dap the Company shall pay the Power Purchaser as

liquidated damages an amount equal to ten percent (10%) of the

difference between the Declared Available Capacity or Revised

Declared Available Capacity (or any Adjusted Declared Available

Capacity related thereto) prevailing twelve (12) hours before the

start of the Operating Day and the Revised Declared Available
Capacity (or any Adjusted Declared Available Capacity related

thereto) prevailing four (4) hours before the start of the Operating
Day multiplied by the applicable Capacity Price for the relevant

hour of that OperatingDay, adjusted in accordance with Schedule 1.

No adjustment shall be made to the Declared Available Capacity or
Revised Declared Available Capacity (or any Adjusted Declared

Available Capacity related thereto) to the actual Ambient Site

Conditions.

In respect of any Revised Declared Available Capacity made less

than four (4) hours prior to the beginning of an Operating Day, the

Company shall pay the Power Purchaser, as liquidated damages, an

amount equal to twenty percent (20"/") o{ the difference between the

Declared Available Capacity or Revised Declared Available Capacity
(or any Adjusted Declared Available Capacity related thereto)

prevailing four (4) hours before the start of the Operating Day and

the Revised Declared Available Capacity (or any Adjusted Declared

(a)

(b)

t.)

o
(i)

(ii)
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Available Capacity related thereto) prevailing at the start of the

Operating Day multiplied by the applicable Capacity Price for the

relevant hour of that OperatingDay, adjusted in accordance with

Schedule 1. No adjustment shall be made to the Declared Available

Capacity or Re',.,ised Declared Available Capacity (or any Adjusted

Declared Available Capacity reiated thereto) after the beginning of
the fourth (4th) hotrr prior to the relevant hoir or to the actual

Ambient Site Conditions.

(ii| Upward revisions to the Dedlared Available Capacity e{tef the

Declaration Deadline but before the beginning of the fourth (4e)

hour prior to the relevant hour shall not be subject to the payment of
liquidated dam'ages under arid putsuant to this Section 9:4(b). If the l

Company is Despatched above the Declared Available Capacity I
prevailing at the Declaration Deadline and the Company is unable to

comply with such Despatch Instruction or Revised Despatch

Instruction, (or any Adjusted Declared Available Capacity related

thereto) as applicable, equal to or less than the Revised Declared

Available Capacity, liquid4ted dary4ges qfafl be payable pursuant to

Section 9.4(c).

(c) If the Company fails to comply with a Despatch Instruction or a Revised

Despatch Instruction (or any Adjusted Declared Available Capacity related

thereto) (for any hour, except to the extent such failure is as a result of any

of the events set out in Section 5.4(d) and subject to Section 9.1(d), the

Company shall pay to the Power Purchaser as liquidated damages an

amount equal to two hundred percent Q\A%) of the difference between (i)

the Declared Available Capacity or the Revised Declared Available

Capacity prevailing at the start of the hour and (ii) the Available Capacity

(as determined pursuant to Section 9.1(b)) for that hour multiplied by the

applicable Capacity Price for such hour, adiusted in accordance witi-r

Schedule 1. The liquidated damages payable under this Section 9.4(c) shall

be in addition to any liquidateC darnages payable under Secticn 9.4(b) for

the same hour, to the extent liquidated damages are payable under both

sections. Such supporting information shall include, inter alia, the relevant

Foreign Exchange Bulletins showing the applicable exchange values

between the Rupee and the Dollar; evidence of the relevant KIBOR and

o
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o

(d)

Section 9.5

(a)

LIBOR values, as applicable; and copies of Declared Available Capacity,
Revised Declared Available Capacity, or Adjusted Declared Available
Capacity, as the case may be, together with record of failure to despatch

according to Despatch Instructions, used to calculate such liquidated
damages.

If the Company is in breach of its obligation under Section 4.1(b) to achieve

the Commercial Operations Date by the Required Commercial Operations
Date, then for each Month (or any portion thereof, prorated daily)
thereafter until the Commercial Operations Date is actually achieved, the

Company shall pay the Power Purchaser as liquidated damages an amount

equal to two and one-half Dollars ($2.S01 per kW of Contract Capacity per

Month (or portion thereof, prorated daily) until the Commercial Operations

Date is achieved. The Parties acknowledge and agree that it would be

difficult or impossible at the date of this Agreement to determine with
absolute precision the amount of damages that would or might be incurred
by the Power Purchaser as a result of the Company's failure to perform
those matters for which liquidated damages are provided under this

Section 9.4.

The Parties agree that the amounts of liquidated damages provided under
this Section 9.4 are in lieu of actual damages and are the Parties' reasonable

and genuine estimates for the actual damages and/or losses that may
reasonably be anticipated from such failures in respect of such matters, and

do not constitute a penalty.

Billine

At any time following the Commercial Operations Date, the Company .rrray

submit an invoice to the Power Purchaser for seventy percent (ZO%) of the
estimated Available Capacity (at the Reference Site Condition) during that
Month (or part-Month). Such invoice shall set forth for each hour of the

relevant Month (or part-Month), the Capacity Price and the then-prevailing
estimated Available Capacity (at the Ambient Site Conditions) based on the

then-prevailing Tested Capacity,, adjusted for expected hours of
unavailability not excused under Section 9.1(c) or 9.1(d).

(e)

o
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(b) At any tim.e on or after first (1*) Business Day of each Month (or, with
respect to any Annual Energy Purchase Shortfall, on or after the first (1")

Business Day following the end of the relevant Agreement Year), the

Company may submit an invoice to the Power Purchaser stated in Rupees
C^- LL^ f,^lI^-..:---rul rl lc lullu wrIlB.

(i) (A) the Capadity Paymdnt (net of thei .amount shown in the invoice

delivered pursuant to Section 9.5(a)) due in respect of the Available

Capacity during the previous Month (or part-Month) and (B)

seventy percent (70o/;) of the estimated Available Capacity (at the

Ambient Site Condition) during that Month. Such invoice shall set

forth for each hour of the relevant Month (or part-Month) the

Capatity Piicd; ihe Anailabrc CapaCity and lhe then-prevailing

Tested Capacity;

the Energy Payment due in respect of the previous Month (or part-

Month), and any [Annual Energy Purchase]27 Shortfall due in
respect of the previous Agreement Year (or part Agreement Year).

Such invoice shall set forth for each hour of the relevant Month, the

Energy Price, as determined in accordance with Schedule 1, the

Despatched Net Electrical Output, the Fuel Cost Component or

weighted average Fuel Cost Component, as applicable, and such

other documents, information and calculations, in reasonable detail,

so as to permit the Power Purchaser to confirm that the calculation of

the amounts shown in the invoice comply with the provisions of this

Agreement and Schedule 1;

(iii) (A) the Pre-COD Energy Price for all Net Electrical Output produced

prior to the Commissioning Tests due in respect of the previous

Month (or part-Month), determined in accordance with Section 8.8.

(B) the Energy Price (exciuding the Variabie C&Ivi Coir,poneni) for

all Net Electrical Output produced during Commissioning Tests

carried out prior to the Commercial Operations Date and due in

respect of the previous Month (or part-Month), determined in

accordance with Section 8.7 and Schedule 1, and (C) the Energy Price

for all Net Electrical Output produced during an Annual Capacity

i

o
(ii)

2',7 -ror lmponeo coa I
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Test or any additional Capacity Tests carried out pursuant to Article
VIII following the Commercial Operations Date and due in respect

of the previous Month (or part Month). Such invoice shall set forth

the Energy Price or the Fuel Cost Component, as applicable, as

determined in accordance with Section 8.7 and Schedule 1, the Net
Electrical Output delivered during the relevant tests, and such other

information and calculations, in reasonable detail, so as to permit the

Power Purchaser to confirm that the calculation of the amounts

shown in the invoice comply with the provisions of this Agreement

and Schedule 1;

(i") any Pass-Through Item due in respect of the previous Month (or

part-Month) in accordance with Schedule 1;f-;
o (v) any Unit Start-Up Charges due in respect of the previous Month (or

part-Month) as determined in Schedule 1;

any Supplemental Tariff due in respect of the previous Month (or

part Month) in accordance with Schedule 1, and

(vi)

o

(vii) any interest payable hereunder on an amount not paid by the Due

and Payable Date, showing the calculation of such claimed interest

in reasonable detail;

together, in each foregoing case, with such supporting documents

and information as may reasonably be necessary to substantiate the

amounts claimed in the invoice which shall be complete in all

respects. Such supporting information shall include, inter alia, the

relevant invoice from the relevant Coal Supplier or Coal Suppliers

under the relevant Coal Supply Agreement or Coal Supply

Agreements; the relevant Foreign Exchange Bulletins showing the

applicable exchange values between the Rupee and the Dollar; the

relevant GOP Bureau of Statistics publication showing the relevant

wholesale price index values; evidence of the relevant KIBOR and

LIBOR values, as applicable; invoices or payment receipts for any

amounts claimed as Supplemental Tariff or Pass-Through Items; and

paper and electronic copies of meter readings showing the
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Despatched and Delivered Net Electrical Output and Net Electrical

Output delivered during testing.

At any time after the first (1.t) Business Day of each Month, the Power

Purchaser may submit an invoice to the Company stated h Dollars for (i)
the amount of liquidated damages due to the Power Purchaser under this

Agreement for the'-previous Month (or part-Month); ii) for delivery of
energy by the Pgwer,Purchqs-e-r at the Interco44ection Point to the Complqx
in the preceding Month at the then prevailing rate under the relevant

distribution company's bulk-supply tariff category C-3 (or any substitute

tariff category as approved by NEPRA from time to time), and (iii) any

interest payable hereunder on amount not paid by the Due and Payable

Date; showing-the-ealeulation-of such claimed interest in reasonable detail, i :

together with such supporting information as may reasonably be ne."ssu.y I
to substantiate the amounts claimed in the invoice.

Either Party may require clarification or substantiation of any amount

included in an invoice or statement submitted under Section 9.5(a), (b), or
(c) by delivering notice of sudr requirement to the other Party. The Party

receiving such request shall provide the requested clarification and

substantiation of such invoice or statement within fifteen (15) Business

Days of its receipt of such request.

Each Party shall be entitled to submit a revised invoice if an error is
discovered in the calculation of an invoice at any time up to 90 Days after

the date that the original invoice was submitted.

Section 9.6 Pavment

(.)

(d)

(u) Subject to Section 9.7,

(i) the Power Prrrch.aser sh.all pal7 the Company the amount shown on\_,,

an invoice deliveied in accordance with Section 9.5(a) or Section

9.5(b), less deductions for any Disputed amounts or portions of
amounts shown in the invoice, on or before the thirtieth (30,h) Day

following the Day the invoice is received by the Power Purchaser;

and
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(,-)

o

(ii) the Company shall pay the Power Purchaser the amount shown on

an invoice delivered in accordance with Section 9.5(c), less

deductions for any Disputed amounts or portions of amounts shswn

in the invoice/ on or before the thirtieth (30'h) Day following the Day

the invoice is received by the Company,

(in each case, the "Due and Payable Date"); gsytdgd that, if such date is

not a Business Day, the Due and Payable Date shall be the next following
Business Day.

(b) Payment for any invoice delivered by aParty pursuant to this Article IX

shall be in Itupees except any invoice delivered under Section 9.4(d), which
shall be paid in Dollars or Rupee equivalent (at the prevailing exchange

rate on the payment day).

(c) Each Party shall have the right to set off any amounts due and payable by it
to the other Party under this Agreement against any and all amounts then

due and payable to it by the other Party under this Agreement. Such rights

of set-off shall relate only to amounts that are then due and payable to and

by a Party and are undisputed or have been determined to be payable by

the Expert or through arbitration.

(d) Late payments by either Party of amounts due and payable under this

Agreement shall bear interest at a rate per annum equal to the Delayed

Payment Rate.

(e) The Power Purchaser's obligation to pay any amount under this Agreement

shall remain in full force and effect, and shall not be affected by the

provisions of the Guarantee, except to the extent that the Power Purchaser's

obligation to the Company has been discharged in accordance with the

Guarantee.

(0 Payments received by either Party shall be applied against outstanding

invoices on the 'first in, first out' principle, so that the invoices that have

been outstanding the longest (in whole or in part) shall be paid first.

The Power Purchaser shall have no obligation to make any payment for,

Supplemental Charges, including Pass-Through Items or other payments

o

(g)
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required under Section 9.3 unless the supporting information and data

required under Section 9.3 with respect thereto are provided to it.

Section 9.7 Pavment Disoutes

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

t

(u) At any time within three hundred and sixty (360) Days after receipt of an

invoice, a Party may serve notice (an "Invoice Dispute Notice") on the

other Party that the amount of such invoice (or part thereof) is in dispute.

Each Invoice Dispute Notice shall specify the invoice concerned and the

amount in dispule, giving reasons as complete and as detaile-d as

reasonably possible. A Party shall be entitled to submit any Dispute

relating to an invoice to Dispute resolution in accordance with Article

- XVII, so long as it has delivered an Invoice Dispute Notice to the other i
Party in accordance with this Section 9.7(a). A Party submitting an Invoice I
Dispute Notice may require such Dispute to be immediately referred to the

Expert for determination pursuant to Section 18.2.

(b) Upon resolution of the Dispute under Section 18.1 or the deterr,nination of
the Dispute by the Expert under Section 18.2 and without prejudice to the

right of either Party'to-refer a Dispute'to arbitration, any amounts disputed

and not paid but determined to be owed by a Party or any amounts paid
and determined not to be owed shall be paid or repaid to the o.ther Party, as

the case may be, within thirty (30) Business Days after such resolution or
determination, together with interest thereon from but excluding the date

initially owed or paid until and including the date paid or repaid, as the

case may be, at the Delayed Payment Rate. o
ttn\ Fnllntnri.,o cTTr-h rr,cnlrTlinn rrr rl oiorrn in a I'inn hrz an E'r,norf naifLor Pa.ir' 

-a"\',/

refer a Dispute regarding such matter to arbitration under Section 18.3,

unless and until it has paid all amounts resolved or determined to be

payable in accordance with Section 9.7(b).

Section 9.8 Supporting Data

(a) The Company shaii rnaintain accurate and complete recorcis anci data, as

reasonably necessary to calculate or confirm the correctness of the Capacity
Price fhe Fnerqr; Price anrr Pacc-Thrrtrrsh Ifen-rc anrr Qrrnnlerrrenfal Tariffc--'-'o) - '---, "--J " '-D-' -'---'"' -"-/ "-rr'*"
any Unit Start-Up Charges and any other claims for payment or recovery of
costs or expenses rnade by the Company under this Agreement. All such
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o

(b)

Section 9.9

(r)

(b)

records and data shall be maintained for a period of not less than thirty-six
(36) months following the last date on which such data and information
was relevant for claims by the Company for payment by the Power

Purchaser.

The Power Purchaser shall maintain accurate and complete records and

data, as reasonably necessary to calculate or confirm the correctness of the

invoices for liquidated damages and any other claims for payment or

recovery of costs or expenses made by the Power Purchaser under this

Agreement. All such records and data shall be maintained for a period of
not less than thirty-six (36) months following the last date on which such

data and information was relevant for claims by the Power Purchaser for

payment by the Company.

Reserve Fund

On or before the Commercial Operations Date, the Company shall establish

and maintairy for the remaining Term, a separate reserve fund for the

payment of expenses described in Section 9.9(c) (the "Reserye Fund") with
a depository institution and under depository agreements reasonably

satisfactory to the Power Purchaser. On the termination of tl-ris Agreement,

all amounts in the Reserve Fund shall be payable to the Company.

The Reserve Fund shall be funded by the Company commencing on the

date that the first Capacity Payment is made. On each Capacity Payment

date, one twenty fourth (1/2Q of the annual operating and maintenance cost

for the Complex,, less fuel expenses, will be deposited into the Reserve Fund

until a reserve equal to nine (9) such deposits has been established. After
the second Agreement Year and at any time thereafter, the Reserve Fund

may be re-established at such other level that the Parties agree is

appropriate for a facility of this size and type, considering Prudent Utility
Practices, the design, technology and operating history of the Complex and

other pertinent information. Any investment income resulting from the

depository arrangements of the Reserve Fund shall remain in the Reserve

Fund; provided, however, that so long as no Company Event of Default

exists, any monies in excess of the minimum investment required above

may be paid to the Company upon its request.

i06



(c) Monies in the l{eserve Fund may be drawn on and used by the Company,
(i),to pay Major Maintenance Expenses (as defined below) and (ii) only to
the extent the Company lacks other available funds therefor, for the

pulpose of paying maintenance and associated operating expenses with
respect to th-e Com.plex or to pay for alterations, repairs, impro.rements,

renewals and replacements with respect to the Complex which are

necessary for the proper operation of the Complex. As used hereiq "Major
Maintenance Expenses" means expenses for an item of maintenance or
repair o! the 

-Co1nplex 
which will require a material expenditure and which

is anticipated to be performed in accordance with manufacturers,

recommendations, sound engineering practices or Prudent utility Practices

but which is not expected to be performed on an annual or more frequent
basis.

(i) If, after the withdrawal of any funds from the Reserve Fund for the

payment of Major Maintenance Expenses as described in
Section 9.9(c)(i) hereinabove, the amount in the Reserve Fund is less

than the amount required pursuant to Section 9.9(b), the Company

shall replenish the Reserve Fund by depositing funds therein
in accordance with Section 9.9(b).

If, after the withdrawal of any ftrnds from the Reserve Fund for the
purpose described in Section 9.9(c)(ii) hereinabove, the amount
remaining in the Reserve Fund is less than the amount required
pursuant to Section 9.9(b) hereinabove, the Company shall replenish

the Reserve Fund by depositing therein, within one (1) Month after

the end of such- Month. in ',.rhich such withdrawal occurred, an

amount sufficient to restore the amount required in Section 9.9(b)

hereinabove. Such amount shall be paid out of flfty percent (50%) ot
the "Reference Non-Debt Service Component" of the Capacity

Paynnent available during the Month; provided, howevei, thai if the

Company's net cash flow is insufficient to fund the Reserve Fund at

the requireci ievel, any shortfail shail be carrie<i over and shall be

due the follo'wing }lonth(s).

The Company shaii keep accurate recorcls with respect to the Reserve Fund
and all disbursements therefrom and shall, upon the Power Purchaser's

(d)
o

1

o

(ii)

(")
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reasonable request, supply a complete accounting or independent audit
thereof to the Power Purchaser.

(0 Separate accounts established at the request of the Lenders pursuant to the

Financing Documents for the purpose of paying maintenance and

associated operating expenses that in all material respects satisfy the

provisions of this Section 9.9 shall satisfy the Company's obligation to

maintain a Reserve Fund hereunder. In additiory if and so long as the

Company has in effect a long term. maintenance agreement that provides

annual maintenance and major overhauls for agreed substantially equal

Monthly installments, which agreement is reasonably acceptable to the

Power Purchaser, such agreement shall satisfy the requirements for the

maintenance of the Reserve Fund hereunder.

Section9.10 Suspension

Notwithstanding the Delayed Payment Rate as provided in Section 9.6(d) or any
other provisions of this Agreement:

(u) In case the Power Purchaser has delayed payment of any "Material

Amount" of any outstanding invoice or invoices (other than any amount in
Dispute for which payment may be withheld pursuant to Section 9.6 above) to the

Company for a period of more than [ninety (90) Days for indigenous coal

projectsll[one hundred and fifty (150) days for imported coal projectsl following
the applicable Due and Payable Date therefor as specified in Section 9.6, then the

Company shall have the right to suspend its obligation to make available the

Declared Available Capacity and commensurately the Power Purchaser's right
and obligation to Despatch the Complex shall be suspended provided, however,

during such period, the Company shall continue to be entitled to the Capacity

Payments (less upto fifty percent (50%) of the Return on Equity Component of the

Tariff) and [the fixed portion of Energy Payments, if applicable] assuming that the

Available Capacity is the average available capacity in effect during last four (4)

months prior to the commencement of the suspension period; [provided, further
that Power Purchaser's obligation to take delivery of or pay for the Minimum
Annual Energy shall also remain suspended during such suspended period. For

imported coal projectsl As used in this Section 9.10(a), "Material Amount" shall

mean the Rupee equivaleni of One Million Dollars ($1,000,000).

r08



' (b) 'Streh rights of suspension shall end and alJ obligations of the eompan;l and

Powel Purchaser that were srrspended, shall eommence immediately in
accordance with the terms of this Agreement, upon the payment by the Power

Purgfr.aqel qf the am-ouptq that gave rjge to the righ! 9f ,sqspgng,ign unde-r this
Section 9.10, (less two (2) m-on-tl:s' of due and payable inrzoiee ar,r..ounts for
indigenous coal projects or / less two (4) months' of due and payable invoice

amounts for imported coal projects).

(c) During suspension period, the Company's right to terminate this

Agxeernent, or- IiFplementafi ofl ,A gf eement 6ri- aaaounl of pardi-ent defeu'lt of ,the -

Power Purchaser under this Agreement shall remain suspended.

o

l

o

I
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ARTICLE X

LIABILITY

Except as required by Section 11.1, neither Party shall be liable to the other Party in

contract, tort, warrantp strict liability or any other legal theory for any iridirect,

consequential, incidental, punitive or exemplary damages. Neither Party shall have any

liability to the other Party except pursuant to, or for breach of, this Agreemenf provided,

however, that this provision is not intended to constitute a waiver of any rights of one

Party against the other with regard to matters unrelated to this Agreement or any activity

not contemplated by this Agreement.

(l
o
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ARTICLE XI
INDEMNIFICATION

Section 11.1 Indemnification.

(u)

elsewhere in this Agreement, the

defend the Company, for itself and

losses incurred, suffered, sustained or
indirectly, by, or sought to be imposed

Except as specifically provided
Por,ver Purchaser-.shall indemnify and

as trustee for its otficers, directors and

required to be paid, directly or

upon, the Company, its officers,

employees against, and hold the Company, its officers, directors and
empJoyees harmless fronn, a

directors and employees, for personal injury or death to.persons-or damage

to property arising out of any negligent or intentional act or omission by
the Power Purchaser in connection with this Agreement. Notwithstanding
anything to the contrary contained in the preceding sentence, nothing in
this section 11.1(a) shall apply to any Loss in respect of and to the extent
which the Company receives proceeds from insurance policies or
indemnificabion from another party.

(b) The Company's Indemnification. Except as specifically provided elsewhere
in this Agreement, the Company shall indemnify and defend the power

Purchaser, for itself and as trustee for its officers, directors and employees
against, and hold ihe Po-wer Purchaser, its officers, directors and employees
harmless from, at all times after the date hereof, any and all Loss, incurred,
suffereci, sustained or required to be paid, directly or indirectly, bv, or
sought to be imposed upon, the Power purchaser, its-officers, drr"";.;;; O
empioyees, for personal injury or death to persons or damage to property
arising out of any negligent or intentional act or omission by the Company
in connection with thrs- Agreement. Notr,vithstanding anything to the

conti"ai;v conta.i::ied in ihe prece,ciiig senience, nothi::rg in this sectjon I1.1(b)
shall apply to any Loss in respect of and to the extent to which the power

Purchaser receives proceeds from insurance policies or indemnification
from anoiher party.

Toint Negligence. ln the event injury or damage results from the joint or
concurrcnt ncgligent or intentional acts or omissions of the parties, etrclr

(.)
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Party shall be liable under this indemnification in proportion to its relative
degree of fault.

Survival. The provisions of this Section 11.1 shall survive for a period of
five (5) years following termination of this Agreement (or such later date as

the Company actually vacates the Site where the Complex has been or is to

be transferred to the GOP or its designee following termination of the

Implementation Agreement).

section 11.2 Assertion of Claims to Exceed Minimum Indemnification Amount

Each Party shall be solely liable, and shall not be entitled to assert any claim for
indemnification under this Agreement, for any Loss that would otherwise be the subject
of indemnification under this Agreement, until all losses of such Party, in the aggregate,

during the then-current Year, exceed the Minimum Indemnification Amor:nt. For the
purPoses of this Section 7L.2, a Loss (or claim for indemnification) shall be deemed to
arise in the Year the event giving rise to such Loss (or claim for indemnification)
occurred, or if the event is continuing in more than one Year, in the Year such event ends.

Section 11.3 Indemnification for Fines and Penalties

Any fines or other penalties incurred by a Party for non-compliance with the applicabte
Laws of Pakistary unless they result directly from an act or omission of the other Party (in
which case, they shall be reimbursed by the other Party), shall not be reimbursed by the

other Party but shall be the sole responsibility of the non-complying Party.

Section 11.4 Defense of Claims

The indemnifying Party shall be entitled, at its option and expense and with
counsel of its selection, to assume and control the defense of such claim,

action, suit or proceeding at its expense, with counsel of its selectiory

subject to the prior approval of the indemnified Party; provided, however,
it gives prompt notice of its intention to do so to the indemnified Party, and

reimburses the indemnified Party for the reasonable costs and expenses

incurred by the indemnified Party prior to assumption by the indemnifying
Party of such defense.

Unless and until the indemnifying Party acknowledges in writing its
obligation to indemnify the indemnified Party and assumes control of the

(d)

l

o

(u)

(b)
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(.)

defense of a claim, suit, aetion or proeeed,ing in accordanee with
Section 17.4(a), the indemnified Party shall have the right, but not the

obligation, to contest, defend and litigate, with counsel of its own selectiory

any claim, action, suit or proceeding by any third party, alleged or asserted

Againct crrnh Parfrr in rpcnpr.l nf recrrlfino frnrn relalprl fn nr qricino nr rl nf-o-- -- - -'-J "' - -"r---
any matter for which it is entitled to be indemnified hereunder, and the

reasonable costs and expense thereof shall be subject to the indemnification
obligations of the indemnifying Party hereunder.

Upon assumption by thb indemnifring Peit'y df th'e eontnol oTthe defense of
a claim, suit, action or proceeding, the indemnifying Party shall reimburse

the indemnified Party for the reasonable costs and expenses of the

indemnifie.dPattyinthedefenseofthe'claim;.sui'actionorproceeding1
prior to the indemnityngParty's acknowledgment of the indemnification !
and assumption of the defense.

Neither Party shall be entitled to settle or compromise any such claim,

actiory suit or proceeding without the prior written consent of the other

Party, provided, however, that after agreeing in writing to indemnify the

indemnified Party, the indemnifyingParty may settle or compromise any

claim without the approval of the indemnified Party.

Following acknowledgment of the indemni-fication and assumption of the

defense by the indemnifying Party, the indemnified Party shall have the

right to employ its own counsel, and such counsel may participate in such

action, but the fees and expenses of such counsel shail be at the expense of

such indemnified Party, when and as incurred, unless (i) the employment O
of counsel by such inciemnified Party has been auihorizeci in writing by the

indemnifying Party, (ii) the indemnified Party shall have reasonably

concluded that there may be a conflict of interest between the indemnifying
tJ^-+., -'^.I +1,.^ :-.]^-'^:rl^J D^-&, :- rL^ ^^^)..^L ^f !L^ J^r^-^^ ^r ^.,^L.r ur rrv .rrr\r rlrg ufL{Etllr.tlrrELr r cuL/ ltl t!]E LIJ!luLr_LL iJ-1 !-! ]E r_!E!E!!:E !._r 1 }rJ!.,!!

action, (iii) the indemnifying Party shall not in fact have employed

independent counsel reasonably satisfactory to the indemnified Party to

assume the ciefense of such action and shail have been so notifieci by the

indemnified Party, or (iv) the indemnified Party shall have reasonably

concluded and specifically notified the inden'rnifying Party either that there

may be specific defenses available to it that are different from or additional

(d)

(")

t-_ _ -
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to those available to the indemnifying Party or that such claim, action, suit
or proceeding involves or could have a material adverse effect upon it
beyond the scope of this Agreement. If clause (ii), (iii) or (iv) of the

preceding sentence shall be applicable, then counsel for the indemnified
Party shall have the right to direct the defense of such claim, actiory suit or

proceeding on behalf of the indemnified Party and the reasonable fees and

disbursements of such counsel shall constitute legal or other expenses

hereunder.

Section 11.5 Notice of Claims

Each Party shall promptly notify the other Party of any Loss, claim, proceeding or other

matter in respect of which it is or it may be entitled to indemnification under this Article
XI. Such notice shall be given as soon as is reasonably practicable after the relevant Party

becomes aware of such Loss, claim, proceeding or other matter.

o
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ARTICT,E XII
INSURANCE

Section 12.1 Maintenance of Insurance Policies

(a) Subjeci to the provisions of this Article XII, the Company, at its sole cost

and expense, shall .obtain and rnaintain, or cause to be oLrtained and

maintained, during the Term the policies of insurance set forth on schedule

8 in the amounts set forth therein and during the periods mentioned
therein, with financially sound insurer(sJ;.ptovided; however, that such

amounts may be changed from time to time with the prior written consent

of the Power Purchaser; provided, further, that the Company shall not be in
breach of its obligatisns-hereunder.if-and,to the extent that (i) anlz partieular, - i'
insurance is not available to it under commercially reasonable terms and for !
commercially reasonable rates for reasons other than any negligence or
default by, or condition (financial or otherwise) of, the Company or (ii) the

Company is unable to obtain (having exercised all reasonable efforts) any
endorsements or written acknowledgements required under this
Agreement.

Following a Pakistan Political Event to the extent that the insurance

lequired by Section 12.1.(a) hereinabove is not available to the Company at
commercially reasonable rates due to . the occurrence of the pakistan

Political Event upon notice to the Power Purchaser by the Company, the

additional cost of such insurance attributable to the occurrence of the

Pakistan Political Event as determined by an Expert in conformity with the 
-.provisionS of Aititle XV[I, ShaII be recoverable by the Company f.o* the !

Power Purchaser and treated as a Pass-Through Item. In such an event, in
lieu of making such payment to the cornpany, the Power purchaser in its
sole discretion may elect to procure the insurance required by Section

i2.1(a) on behaif of the Company wiih insures of a raiing not iess ihan the

Company's existing insurers or the insures with whom such insurance was

procured by th-e Company prior to the occurrence of the Pakistan Politir:al

Event and deduct the insurance cost component of the then prevailing
Capacity Payments as frrll compensation therefor; provided, that the power

Purchaser shall, within fifteen (15) Business Days of procuring such

insurance, provide to the Company receipts for the payment of premia and

(b)

n5



(--)

o

Power Purchase Agreement & Con

copies of the certificates of insurance or policies, if available, of insurance

obtained by the Power Purchaser. The Company shall be named as an

additional insured. The Company shall be narned as the loss payee (subject

to any assignment of insurance proceeds to the Lenders) on any such

insurance procured by the Power Purchaser pursuant to this Section 72.7(b).

The additional compensation provided under this Section L2.7(b) and any

such deduction shall cease as soon as the Company's insurance rates are no

longer affected by the Pakistan Political Force Majeure Event (or the other
event described above). From time to time, at the request of the Power
Purchaser or the Companp the Expert acting in conformity with the

provisions of Article XVIII will determine the extent to which the

Compahy's insurance rates are then affected by the Pakistan Political Event.

Section 12.2 Maintenance of "Occurlence" Form Policies

The coverage requested in Section 12.1 hereinabove and any "umbrella" or excess

coverage shall be "occurrence" form policies. In the event the Company has "claims
made" form coverage, the Company must obtain prior approval of all "claims-made"

policies from the Power Purchaser.

Section 12.3

The Company shall cause the insurers to provide the following endorsement items in the

comprehensive or commercial general liability and, if applicable, umbrella or excess

liability policies relating to the ownership, constructiory operation and maintenance of

o
the Complex provided pursuant to Section 12.1 hereinabove;

(u) The Power Purchaser, its directors, officers and employees shall be

additional insureds under such policies with respect to claims arising out of
or in connection with this Agreemen!

(b) The insurance shall be primary with respect to the interest of the Power

Purchaser, its directors, officers, and employees and any other insurance

maintained by them is excess and not contributory with such policies;

The following cross liability clause shall be made a part of the policy:

"ln the event of claims being made by reason of (i) personal and/or bodily
injuries suffered by any employee or employees of one insured hereunder

(c)
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for which another insured-hereunder is or may be liable, or (ii) damage to
property belonging to any insured hereunder for which another insured is
or may be liablg then this poliry shall cover such insured against whom a
claim is made or may be mad.e in the s.ame manner as if separate policies
haiue been issued to eaeh insured h.ereur'.der, exeept 'with respect to the

limits of insurance.";

(d) The insurer- shall wa,iv-e all 1!g!r!s of subrogation 4g4inst thq power

Purchaser, its officers, directors and employees; and

Notwithstanding any provision of the policy, the poliry may not be

canceled or not renewed or materially changed by the insurer without
giving thirty (30) Days written notice to the Power Purchaser except in_the i . .

case of non payment, in which case it will be ten (10) Days with Rrior !written notice to the Power Purchaser. All other terms and conditions of
the policy shall remain unchanged.

Section 12.4 Endorsements to Fire and Ferils and Machinery Breakdown Policies

The Company shall cause the insurers to provide the endorsements referred to in Section
12.3(a), (b), (d) and (e) hereinabove, in the fire and perils and machinery breakdown
policies covering the Cornplex as required by Section 12.1 hereinabove.

Section 1.1 Section 12.5 Certificates of Insurance

The Company shall cause its insurers or agents to provide the Power Purchaser with
certificates of insurance evidencing the policies and endorsements listed hereinabove.
Failure by the Company to obtain the insurance coverage or certificates of insurance O
required under this Articie XiI, shaii not rn any way relieve the Company of, or limit the
Company's obligations and liabilities under, any provision of this Agreement. If the
Company shall fail to procure or maintain any insurance required pursuant to this
Article Xll, then ihe Power l'trrchaser shall have i.ire r'igirt [o prucure such insurance in
accordance with the requirements of Schedule 8 and shall be entitled to offset the

premiums paid for such insurance against any amounts owed to the Company pursuant
to the terms of this Agreement. The Cornpany shail be nameci as the loss payee on any
such insurance procured by the Power Purchaser pursuant to this Section 12.5.

Sectiorr 12.6 Jrrsurance Reportg

(e)
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The Company shall provide the Power Purchaser with copies of any underwriters'
reports or other reports received by the Company from any insurer; provided, that the

Power Purchaser shall not disclose such reports to any other person except as necessary

in connection with administration and enforcement of this Agreement or as may be

required by *y Public Sector Entity having jurisdiction over the Power Purchaser and

shall use and internally distribute such reports only as necessary in connection with the

administration and enforcement of this Agreement.

o
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ARTICLE XIII
REPREqE.NTATIONS, WARRANTIES AND COVENANTS

Section 13.1

The compan y hereby represents and warrants to ihe power purchaser that:

(u) The Company is a [private/public] limited company, dury organized,
validly existing and in good standing under the Laws of Pakistaru and has,

- - (b) The eompany has full corporate power and authority to execute
deliver this Agreement, and to own its properties and to execute, to deliver

. and to perform its obligations under this Agreement. Executiory delivery
and performance of this Agreement by the Company, (i) has been duly
authorized by all requisite corporate action on the part of the Company,
and no other proceedings on the part of the Company or any other person

are necessary for such authorizatiorL and (ii) will not (A) violate (1) the
Laws of Pakistan or any applicable order of any public sector Entity and (2)
any provision of the Memorandum and Articles of Association of the
Company, or (B) violate, be in conflict with, resulL in a brcach of or
constitute (with due notice or lapse of time or both) a default under any
indenturg agreement for borrowed money, bond, note, instrument or other
agreement to which the Company is a party or by which the Company or
its property is bound, excluding defaults or violations that woulcl not,
individually or in the aggreeate, have a material adverse effect on th.e

business, properties, financial condition or results of operation of the
Companyor on its ability to prcrform its obligations hereund.er.

so far as it is material to the Power purchaser, complied fully with all
requirements of ir,e companies ordinance (xLuI) of 1.984 and all other
applicable Laws of Pakistan.

Assuming ii corrsiiiriies a legal, valid and bincling obiigation of the power

Purchaser, this Agreement constitutes a legal, valid and binding obligation
of the company, enforcea"ble against it in accordance with its terms, subject

, insolvency, reorganization,

(c)

laws now or hereafter in effect relating to
general principles of equity.

moratorium, or other similar

creciitors' rights, and (ii) to

r19



Power Purchase Agreement Privileged & Confidential

(d) To the best of its knowledge after reasonable inquiry, except for the

Specified Consents, no filing or registration witfu no notice to and no

permit, authorization, Consent or approval of any Person is required for the

execution, delivery or performance of this Agreement by the Company.

The Company is not in default under any agreement or instrument of any

nature whatsoever to which it is a Party or by which it is bound, in any

manner that would have a material adverse effect on its ability to perform

its obligations hereunder, the validity or enforceability of this Agreement.

(0 There is no actiory suit, proceeding or investigation pending or, to the

Company's knowledge, threatened, (i) for the dissolution of the Company,

or (ii) against the Company which, if adversely determined, would have a

material adverse effect on its ability to perform its obligations hereunder,

the validity or enforceability of this Agreement.

Section 13.2 Certificates

(e)

.)

o

The Company shall, upon request by the Power Purchaser, deliver or cause to be

delivered from time to time to the Power Purchaser certi{ications of its officers,

accountants, engineers, or agents as to the performiance of its obligations under this

Agreement, including a certificate by the Engineer regarding compliance of the Complex

with the provisions of this Agreement and the Environmental Standards, and as to such

other matters as the Power Purchaser may reasonably reques! provided, however, that

o
the Power Purchaser shall only be entitled to request each certificate from such

accountants, engineers or agents once within any tr,velve (12) Month period.

Section 13.3 Representati

The Power Purchaser hereby represents and warrants that:

(u) It is duly incorporated under the Laws of Pakistary and has, so far as

material to the Company's rights, obligations and interests hereunder,

complied fully with all applicable Laws of Pakistan.

The Power Purchaser has full corporate power and authority to execute and

deliver this Agreement, and to own its properties and to execute, to deliver

and to perform its obligations under this Agreement. Execution, delivery

and performance of this Agreement by the Power Purchaser, (i) has been

(b)

Warranties of Power Purc
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' duly author.ized by all reqtrisite eorpora e a€tion on the part of the power

Purch4ser, and no other proceedings on the part of the poweq purchaser or
any other Person are necessary for such authorizatiorL and (ii) will not (A)
violate (1) the La,ws of Pakistan or any applicable order of any public sector
Entity or (2) any provision of any incorporating law or document, or (B)

violate, be in conflict with, result in a breach of or constitute (with due
nofice or lapse of time or both) a default under any indenhlre, agreement
for borrowed money, bond, note, instrument or other agreement to which
the Power Purchaser is a Party or by which the Power Purchaser or its
property is bound, excluding defaults or violations that would not,
individually or in the aggregate, have a material adverse effect on the
business, properties, financial condition or results of operation of the power i
n. 

-^f^^^^- ^- ^--:r- -l-:r:'Purchaser or on its ability to perform its obligations hereunder. 
O

(c) Assuming it constitutes a legal, valid and binding obligation of the
Company, this Agreement constitutes a legal, valid and binding obligation
of the Power Purchaser, enforceable against it in accordance with its terms,
subject to (i) bankruptcy, insolvency, reorganization, moratorium, or other
similar laws now or hereafter in effect relating to creditors' rights and (ii) to
general principles of equity.

To the best of its knowledge after reasonable inquiry, except for approvals
already given or obtained, no filing or registration with, no notice to and no
permit, authorization, Consent or approval of any Person is required for the
execution, delivery or performance of this Agreement by the power

Purchaser.

Thre Power Purclraser is not in defauii under any agreement or instrument
of any nature whatsoever to which it is a party or by which it is bound in
any manner that would have a material adverse effect on its ability to
perforrn its oblisations hereunder, th.e validity or enforceabilitir of this
Agreement.

(0 There is no action, suit, proceeding or investigation oending or, to the
Power Purchaser's knowledge, threatened, (i) for the dissorution of ihe
Power Purchaser, or (ii) against the Power purchaser which, if adversely
cletermined, would have a material adverse effect on its ability to perform
its cbligations hereunder, the validity or enforceability of this Agreement.

(d)
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ARTICLE XIV
TAXES

Section 14.1 Taxes Applicable to the Companv

Subject to Section 14.3 and Section 14.4, all present and future federal, provincial,

municipal or other lawful Taxes applicable to the Company, the Complex, the Project and

the Company's other assets shall be paid by the Company as and when required under
the Laws of Pakistan. Nothing herein shall limit or restrict the provisions of Section 14.4

or Schedule 1, which allow the Company to recover certain Taxes paid by it from the

Power Purchaser as provided therein.

Section 14.2 Taxes Applicable to Power Purchaser

All present and future federal, provincial, municipal or other lawful Taxes applicable to

the Power Purchaser arising from or in connection with its rights and obligations under

this Agreement shall be paid by the Power Purchaser as and when required under the

Laws of Pakistan.

Secbion 14.3 Notice of Changes in Tax

(a) If a Change in Tax occurs or if the Power Purchaser reasonably believes that

a Change in Tax has occurred which:

(i) applies to the Complex or the sales of Available Capacity or Net

Electrical Output hereunder; and/or

causes the Company to (i) incur any Costs,, (ii) realise any Savings, or

(iii) become subject to any variation in the withholding Tax payable

by the Company in respect of the Project,

then either Party may give the other Party notice of such Change in Tax (a

"Change in Tax Notice") with reasonable details of any of the

circumstances specified in clause (i) and clause (ii), above. The Company

shall give the Power Purchaser notice within thirty (30) Days of becoming

aware of a Change in Tax resulting in a Savings.

No later than forty-five (45) Days from the date of delivery of a Change in
Tax Notice, the Company shall provide the Power Purchaser with a

detailed calculation of the relevant Costs, Savings or effects of the

o (ii)

(b)
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withholding Taxes resulting from the Change in Tax in writing,
accompanied by a statement from.an international accounting firm or other

reputable and qualified professional consultant certifying that the

Company will incur, realise or become sub-ject to such additionsl Costs,

Savings or variation in withholding Tax in relation to the Project (a

"Change in Tax Assessment").

Change in Tax Notices, and within forty-five (45) Days of delivery of a
Change in Tax Notice the Company shall provide the Power PurchAser

with a detailed calculation of any additional Cost or Saving in relation to

the Project that has or c.rn reasonably be expected to result from any such

(d) Neither Party may request reimbursement for any Cost or Saving that
arises due to a Change in Tax unless it delivers a Change in Tax Notice on

or before the fifth (5th) anniversary of the Day on which the Change in Tax

occurs.

Section 14,4

With effect from the date on which the Change in Tax occurs:

The Power Purchaser shall reimburse the Company for any Costs or any

increase in withholding Tax incurred or suffered by the Company, through

one or more Pass Through, calculated in accordance with Section 9.3 and

Schedule 7; andlor

The Company shaii reimburse ihe Power Purchaser for any Savings or any

d.ecrease in withholding Tax realised by the Company, as calculated

pursuant the relevant Change in Tax Assessment, through iln adjustment to

as calculated in
accordance with Schedule 1.

Any Dispute as to the amount of the Costs or Savings resulting from a Chanse in Tax or
the amsunt of the Supplemental Tariffs or the adjustment to the actual Tariff related

thereto shall be resolved in accordance with Article XVIII.

Section 14.5 Disputed Taxes

(r)

o
(0,
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In the event that the Company desires to dispute any Change in Tax, it shall provide
notice of its desire to pursue such dispute to the other Party. Following the delivery or

receipt, as the case may be, of such notice of a desire to dispute a Change in Tax, the

Company shall prepare and deliver to the Power Purchaser within forty-five (45) Days of

the delivery or receipt, as the case may be, of such notice, the Company shall deliver to

the Power Purchaser a written report in reasonable detail describing the Change in Tax,

its likely effects on the Tariff and the merits and probable success of the proposed

dispute. The Parties shall meet within thirty (30) Days of the Power Purchaser's receipt

of such report and determine whether the dispute of the relevant Change in Tax should

be pursued by the Company. If so agreed, the Company shall diligently prosecute such

dispute. Any costs and expenses reasonably incurred by the Company in disputing any

Change in Tax that the Parties have agreed to dispute in accordance with this Section 14.5

shall be reimbursed by the Power Purchaser as a Pass-Through Item in accordance with
Schedule 1. Nothing in this Section 14.5 shall preclude the Company from disputing at

its sole cost and expense any Tax or Change in Tax applicable to it.
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ARTTCLE.XV

FORCE MAJEURE

Section 15.1 Definition of Force Majeure

A'"Foice Majeure Event" shall mean any event or circumstance

or. circurnstances (including the effects thereoQ that is beyond the reasonahle control of a

farty and that on or after the Effective Date, materrally qd adversely af{ects the
performance by such affected Party of its obligations under or pursuant to this
Agreem,ent (ineluding a Partyr.s ability to deliver- or reeeive energy from the Complex);

provided, however, that such material and adverse effect could not have been prevented.,

overcome or remedied in whole or in part by the affected Party through the exercise of

includes acts and activities to protect the Complex from a casualty or other evenf that are I
reasonable in light of the probability of the occurrence of such event, the probable effect

of such event if it should occur, and the likely efficacy of the protectiorr^ measures. Force

Majeure Events hereunder shall include each of the following events and circumstances
(including the effects thereof), but only to the extent that each satisfies the above

requirements:

(a) The following political events that occur inside or directly involve Pakistan
(each a "Pakistan Political Event", and to the cxtcnt also a Forcc Majeure

Event, a "PPFME"):

(i) any act of war (whether declared or undeclared), invasiory armed

conflict or act of foreign enemy, blockade, embargo, revolution, riot,
insurrectio4, civil commotiory or act or campaign of terrorism or
nn'litinel qahnleor,. r-rr

(ii) any Lapse of Consent that shall have existed for thirty (30)

consecutive Days or more; or

(iii) any strike, work-to-rule, go-slow, or analogous labour action that is
politically motivated and is widespread or nationwide; or

any Change in Law (and to the extent also a Force Majeure Event, each a
,,CLFME"); 

OT

o

(b)

125



Power Purchase A

(c) Other events beyond the reasonable control of the affected Party (each an

"Other Force Majeure Event"), including, but not limited to:

(i) lightning, fire, earthquake, tsunami, flood, storm, cyclone, typhoon,

or tornado; or

(ii) any Lapse of Consent that shall have existed for less than thirty (30)

any strike, work-to-ru1e, go-slow, or analogous labour action that is

not politically motivated and is not widespread or nationwide; or

consecutive Days; or

(iii)

(iv) fire, explosion, chemical contamination, radioactive contamination,

or ionizing radiation;

epidemic or plague;

non-availability of Coal due to a force majeure event under the Coal

Supply Agreement;28 or

(vii) non-availability of water due to a force majeure event under the

Water IJse Agreemen!2e

l)

(v)

("i)

(d) Force Majeure Events shall expressly not include the following
events or circumstances:

(i) late delivery or interruption in the delivery of machinery, equipment

materials, spare parts or consumables (other than as permitted under

Sections 15.1(c)(vi) and (vii);o
(ii)

(iii)

(i")

a delay in the performance of any Contractor;

breakdown in machinery or equipmenf or

normal wear and tear or random flaws in materials, machinery or

equipment;

28 Company has to ensure that the FME under the CSA / WUA are identical to the FME under the IA / PPA
2e Should be identical as under the IA and period may be reviewed keeping in view the backup storage or altemate
supplies that are available
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provided; tl'rat each of the events described in clauses (dxr), (ii) or (iii) shall constitute
Force Majeure Event to the extent that such.,eyents or circumstances are caused by an
event or circumstance that is itself a Force Majeure Event, whether experienced directly
by the Company or any of its Contractors.

Section 15.2 Notification of Oblieations

(u) If by reason of
unable to carry

a Force Majeure Event

out its obligations under

(s) a Party is whotly or partially
this Agreement, the affected Party

shall:-

(i) give the other Party notice of the Force Majeure Event(s) as soon as

practicable, but in any event^ not later than the later of forty-eight i :

(48) hours after the affected Party becomes aware of the occurrence I
of the Force Majeure Event(s) or six (6) hours after the resumption of
any means of providing notice between the Company and the power

Purchaser, and

(ii) give the other Party a second notice, describing the Force Majeure
Event(s) in reasonable detail and, to the exteht which can be
reasonably determined at the time of such notice, providing a

preliminary evaluation of the obligations affected, a prelirni'ary
estimate of the period of time that the affected party shall be unable
to perform such obligations and other relevant matters as soon as

practicable, but in any event, not later than seven (Z) Days after the

initial notice of the occurrence of the Force Majeure Event(s) is 6;iven
pursuant to Section 15.2(a)(i) by the affected party. When
appropriate, or when reasonably requested so to do by the other
Party, the affected Party shall provide further notices to the other
Party more fully describing the Force Majeure Event(s) and its
causc(s) anc proviciing or updaiing ir-rforr-rration reiating to ihe

efforts of the affected Party to avoid and/or to mitigate the effect(s)

thereof and estimates, to the extent practicable.- of the time that the

affected Party reasonably expects it shall be unablc to carry out any
of its affected obligations due to the Force Majeure Event(s).

The affected Party shall provide notice to the other party:

o

(b)
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with respect to an ongoing Force Majeure Event, of the cessation of
the Force Majeure Event, and

of its ability to recommence performance of its obligations under this

Agreement as soon as possible but, in any event, no later than seven

(7) Days after the occurrence of the events described in each of
Clauses (i) and (ii) hereof.

(c) Failure by the affected Party to have given written notice of a Force Majeure
Event to the other Party within the forty-eight (48) hour period or twenty-
four (24) hour period required by Section 15.2(a) hereinabove shall not

Prevent the affected Party from giving such notice at a later time; provided,
however, that in such case the affected Party shall not be excused pursuant
to Section 75.4 for any failure or delay in complying with its obligations
under or pursuant to this Agreement until such notice has been given. If
the said notice is given within the forty-eight (48) hour period or six (6)

hours period required by Section 75.2(a), hereinabove, the affected Party

shall be excused for such failure or delay pursuant to Section 15.4 from the

date of commencement of the relevant Force Majeure Event.

Secbion 15.3 Duty to Mitigate

The affected Party shall use all reasonable efforts (or shall ensure that its Contractors use

all reasonable efforts) to mitigate the effects of a Force Majeure Event, including, but not
limited to, the payment of reasonable sums of money by or on behalf of the affected Party
(or such Contractors), which sums are reasonable in light of the likely efficacy of the
mitigation measures.

Section 15.4 Delay Caused by Force Majeure

So long as the affected Party has at all times since the occurrence of the Force Majeure
Event complied with the obligations of Section 15.3 hereinabove and continues to so

comply, then: (i) the affected Party shall not be liable for any failure or delay in
performing its obligations (other than the obligation to make payment) under or

Pursuant to this Agreement during the existence of a Force Majeure event and (ii) any

Performance deadline that the affected Party is obligated to meet under this Agreement
shall be extended; provided. however. that no relief, including the extension of
performance deadlines, shall be granted to the affected Party pursuant to this Section 15.4

(i)

(ii)

a)
o

o
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to the extent that sueh failure or delay would have nevertheless been experienced by the

affected Party had the Force Maieure Event not occurred; provided, further, that, in the
case of a Force Majeure Event which damages the Complex, in no event shall the
obligations of the affected Party under this Agreement to meet performance deadlines be
extended beyond the end of the Restoration Period. Other than for breaches of this
Agreement by the other Par[2, and without prejudice to the affected. Party's rights to
inclemnification pursuant to Article XI or for payment pursuant to Arficle IX,
Section 15.6, Section 15.8 and Section 15:9, the other Party shall not bear any liability for
any Loss suffered by the affected Party as a regult o{ a.Fo1q9 Mqjgure Event.

Section 15.5

operations Date, then during the pendency of a Force Majeure Event, trre !
Power Purchaser shall pay to the Company Energy payments for Net
Electrical output delivered during the pendency of such Force Majeure
Event plus Capacity Payments for the Available Capacity that the Company
is able to provide during the pendency of the Force Majeure Event.

upon the occurrence of and at any time during the pendency of a Force
Majeure Event, either Party may request that a test be performed to
determinc thc then-available Tested Capacity in accordance with tl-re

provisions of Section 8.4; provided, however, that no more than two (2)

tesis may be requested by aParty within any thirty (30) Day period during
the pendency of the Force Majeure Event. Except as provided in this
section 15.5 and in section 15.6, the Company shall not be entitled to any
payments from the Power Purchaser during any Force Majeure Event.

Section 15.6 Restoratio. of the Cornplex; Additionat Compensa

(aXi)

(b)

In the event that a PPFME results in material damage to the Complex
or th-at connpliance by the Cor.pany ,,vith a CI-FI",IE rcquires a

material modification or a material capital addition to the Complex
(eacir sucir event referred to herein as a "Restoration,,), the

Company shall, wilhin thirty (30) Days after the clate by which it was

firsl. reqr.rired to provide notice to the Power Purchaser under section
75.2(a), except if the Pakistan Political E.,.,ent has not ended by the
time of sttch nofire. in which case ',azithin +hirt,.r 1'lO) f)avc nf rhotl \rv j ,.-.74 y ) vi Li,c
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(r)

o

notice required by Section 15.2(b), develop and deliver to the Power

Purchaser a preliminary written estimate (the "Preliminary

Estimate") of: (A) the projected range of cost to effect the

Restoration, less any insurance proceeds available or likely to
become available to the Company (the "Restoration Cost Estimate")

and the Threshold Amoun! and (B) a preliminary schedule for the

activities required to complete Restoration, including, if the

Restoration Cost Estimate is greater than the Threshold Amount (as

defined in Section 15.6(h)), a reasonable period to arrange the

financing, (such schedule and each such schedule contained in the

Report to be delivered pursuant to Section 75.7(a) shall be referred to

herein as the "Restoration Schedule," which Restoration Sdredule

shall include the period of time reasonably estimated to complete the

Restoration, which period shall be referred to herein as the

"Restoration Period"). The Company shall make the Preliminary

Estimate as comprehensive and reasonably complete as possible

under the circumstances. The Parties shall meet within fifteen (15)

Days of the delivery of the Preliminary Estimate to discuss the

conclusions set forth therein. As used in this Section 15.6, a

"rr.aLerial" modification or "material" capital addition to the

Complex shall mean out-of-pocket expenditures on such

modification or modifications or capital addition or additions are or

are reasonably expected to be in excess of the equivalent of six

hundred thousand Dollars ($600,000) (adjusted annually from the

Commercial Operations Date for changes in the United States

consumer price index from the value existing on the date hereof) in

the aggregate in any Year.

If there occurs such a PPFME or a CLFME where Section

applies, the Power Purchaser shall within thirty (30) Days

delivery by the Company for an invoice therefor, pay

Company, for each Month (prorated for portion thereof) of

Compensation Period (as defined below) an amount equal to:

1s.6(a)

of the

to the

the PE

(A) the Carrying Costs plus the amounts to be paid to the EPC

Contractor and fifty percent (50%) of the Fixed O&M, if the PPFME

or the CLFME occurs prior to the Commercial Operaiions Date; or

)

o

(ii)
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(B) the full Capacity Payment (assuming an Available Capacity
equal to the Average Available Capacity immediately prior to the

occurrence of the PPFME or CLFME) if the ppFME or the CLFME

occurs after the Commercial Operations Date (but only to the extent

th.at th.e Capaci.ty Pairment is net paid to the Cornpany by th.e Po'wer

Purchaser pursuant to Section 15.5).

The term "PE Compensation Period" shall mean.the period beginning with the

onset of PPFME or the CLFME, as the case may be, (unless a timely notice was

not given under seCtion 15.2(a)(i) in which case from the time such notice was

given) and ending on either, as appropriate, (A) the earlier of the date the
Company is able to resume performance of its obligations under this Agreement,
as specified in the notiie ginen pufsuant to section 1s.2\b); (B) thelast Day c, of the

Restoration Period (as such Restoration Period may have been extend"O O.r" ,o O
an intervening Force Majeure Event or pursuant to section 15.9) or (C) the Day
of termination of this Agreement under section 15.9. Notwithstanding any
contrary provision of this Agreement, if this Agreement is terminated pursuant
to section 15.9 all amounts payable under this paragraph are to be paid to the

Company no later than the Day the compensation amount determined in
accordance with section 15.9 of this Agreement and Article XV of the

Implementation Agreement is paid.

If the Company concludes that the Restoration Cost Estimate shall be less

than the Threshold Amount and the Power Purchaser, within fifteen (15)

Days of its receipt of the Preliminary Estimate, agrees with the Restoration i

Cost Estimate and with the Restoration Schedule, then the Company shall, O
proceed with the Restoration in accordance with the Restoration schedule.

(c) If (i) the Company concludes that the Restoration Cost Estimate shall be

less than the Threshold Amount (as defined in secrion 15.6(h)) and the

Power Purchaser, within fifteen (15) Davs of its receipt of the Preiiminarv
Estimate, notifies the Company that the Power Purchaser disagrees with
the Company's conclusicn and/or th.at it disagrees with ihe Restoration
Schedule or (ii) the Company concludes that the Restoration Cost Estimate

shall be greater than the Threshold Amount and the power purchascr,

within fifteen (i5) Days of its receipt of the Preliminary Estimate, agrees

with such conclusion, then the Company shail proceed with the

(b)

l:il



(d)

preparation of a Report (as defined in Section 1,5.7(a)) and the provisions of

Section 15.6(e) shall apply.

If the Company concludes that the Restoration Cost Estimate shall be

greater than the Threshold Amount and the Power Purchaser, within fifteen

(15) Days of its receipt of the Preliminary Estimate, disagrees with the

Preliminary Estimate, such matter (and any disagreement regarding the

Restoration Schedule) shall be referred to an expert for resolution pursuant

to Section 75.7(c) within twenty (20) Days of the date the Power Purchaser

delivers notice to the Company that the Power Purchaser disagrees with the

Restoration Cost Estimate. If the expert concludes that the Restoration Cost

Estimate is less than the Threshold Amount the provisions of Section

15.6(b) shall apply. If the expert concludes that the Restoration Cost

Estimate is greater than the Threshold Amount, then the Company shall

proceed with the preparation of a Report and the provisions of Section

15.6(e) shall apply.

(e) If a Report is required to be prepared, then at the conclusion of the

meetings of the Parties to discuss the Report, the Parties shall either agree

or disagree with respect to the matters addressed therein. If the Parties

conclude that the Restoration is not feasible then this Agreement shall

terminate and upon such termination, the GOP shall pay to the Company

the applicable Compensation Amount provided in Section 15.1(c) or Section

15.1(e)(ii) (as the case may be) of the Implementation Agreement. If the

Parties reach agreement on such matters, and conclude that Restoration is

feasible or, in the case of disagreement, after resolution by an exPert

pursuant to Section 15.7(c) determining that the Restoration is feasible then,

the Power Purchaser shall, within fifteen (15) Days of such agreement or

resolutiory provide the Company with a written notice of its election to

either (a) terminate this Agreement with the approval of the GOP and the

GOP shall pay the applicable compensation pursuant to Section 15.1(c) or

Section 15.1(e)(i) (as the case may be) of the Implementation Agreement or

(b) authorise the Company to proceed with Restoration, in which case the

following provisions shall apply:

(i) the Company shall proceed in good faith to try to secure financing

for the cost of Restoration on terms satisfactory to the Power

.)

o

o
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Purchaser. If ihe eompany is unable to obtain binding commitments

for such {inancing within three hundred (300) Days-of ,receipt of the

Power Purchaser's notice authorizing the Company to proceed with
Restoration, then unless the Power Purchaser commits to provide
financing for the Restoration within the next sixty (50) Days and

provides such funds to the Company within one hundred and

fwenty (120) Days thereafter, the failure to secure financing shall be

treated as an election by the PoWer Purchaser to termiflate this

Agreemerr! pUrsu4nt t9 thig Section 15.6(e), !n whiqh c499 the GOP

shall be required to pay the applicable compensaLion pursuant to
Section 15.1(c) or Section 15.1(e)(iii) (as the case may be) of the

ImplgmenJqtion Agreement;
i .,.. .-.

(0

shall proceed with the Itestoration in accordance with the

Restoration Schedule and, upon completion of the Restoration, the

Company shall be entitled to special compensation pursuant to
Section 15.8(b) or Section 15.8(c), as the case may be; and

(iii) the Company shall provide the Power Purchaser with a summary of
all costs actually incurred in implementing the Restoration, together

with copies of all invoices for such work,

If the Complex or any part thereof is damaged as a result of an Other Force

Majeure Event and the Company fails to restore the operation of the

Complex within thirty (30) Days following the commencement of that
Other Force Majeure Event, then the Company shall prepare and deliver a

Report pursuant to Section 75.7(a) in which case the following provisions

shall apply:

(i) if the Parties conci',-i'je (or ihe experi concludes) that the Complex

can be restored such that the Company can continue to meet its
obliga-tions v-lld.* this Agreem-en-t, th-e Company shall proceed with
the ResLoration in accordance with thc Rcstoration Schedule

contained in the Report.

lf the Parties conclude (or the expert concludes) that the Complex

can bc restored such that the Company can continue to meet its

o

(ii)
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f.)

o

obligations under this Agreement but the Power Purchaser does not

agree with the Restoration Schedule contained in the Report, then

the Power Purchaser shall notify the Company within fifteen (15)

Days of the receipt of the Report and shall, in such notice, Propose

an alternative Restoration Schedule. The Company and the Power

Purchaser shall try, in good faith, to agree uPon a revised

Restoration Schedule. If the Parties cannot agree uPon a revised

Restoration Schedule within the fifteen (15) Day period following the

notice, then either Parfy may submit the matter to an expert

pursuant to Section 75.7(c) to determine the proper Restoration

Schedule. Notwithstanding the foregoing, the Company shall,

subject to satisfying any of the conditions or requirements of the

entity providing financing for the Restoration (including any

insurance company paying a claim to the Company), have the option

to proceed with the Restoration while the issue of the Restoration

Schedule is being resolved.

If, following the Commercial Operations Date, there occurs a PPFME or a

CLFME that, in either case, does not require the Company to undertake a

Restoration but nonetheless results in a decrease of the Capacity Payment,

then the Power Purchaser shall pay to the Company for each Month (or

portion thereof) of the PE Compensation Period (as defined below) the full

Capacity Payment (assuming an Available Capacity equal to the Average

Available Capacity immediately prior to the occurrence of the PPFME or

CLFME), but only to the extent that such Capacity Payment is not paid to

the Company by the Power Purchaser pursuant to Section 9.1 and Section

15.5. The term "PE Compensation Period", for purposes of this Section

15.6(g) only, shall have the same meaning as it bears in Section 15.6(a)(i),

except for the reference to the Restoration Schedule.

For the purposes of this Article XV, the term "Threshold Amount" shall

mean, for any event, the EPC cost multiplied by a Percentage equal to

twenty-five percent (25%) at any time prior to or on the Commercial

Operations Date and such percentage decreasing as a straight-line basis to

five percent (5%) at the beginning of the last Agreement Year prior to the

end of the Term, and remaining at five percent (5%) thereafter until the end

of the Term.

(g)

o

(h)

134



Power Purchase Agreement Privileged & Co nJidential

(i) Notwithstanding anything herein to the contrary, in the event of (i) the

-, - oecurrence of" a PPFMF. that has a material adverse effect on the Company's

ability to operate the Complex and such PPFME continues for a period
. exceeding one hundred and eighty (180) Days (not including the effects

th.ereof), (ii) a series of such related PPFL4Es that conti:eue in the aggregate

for a period that exceeds one hundred and eighty (180) Days (not including
,the effects thereof) during any Year, or (iii) a CTFME following which (x)

the PartieS agree or the expert determines that a-Restoration is not leasible

or thg Power Purchaser decides that the cost of Restoration is not 3g_c9p--t-ap--le

and (y) the Complex does not operate for one hundred and eighfy (180)

Days following such determination or decision, and during such period the

Changg in Law is not rescinded or modified in a way !o pgtmi! q qroid the

Restoration, the Company or the Power Purchaser with the approval of the

GOP shall have the option to terminate this Agreement immediately by

delivering written notice of such termination to the other Party, and,

following such termination, the GOP shall be required to pay to the

Company the compensation provided in Section 15.1(c) and 15.1(e)(v) of the

Implementation Agreement.

Section 15.7 Appraisal Reoort and Use of Exoert

\Alhen required by Secfion 15.6(c), Section 15.6(d), or Section 15.6(fl, the

Company shall commence the preparation of an appraisal report (the

"Report") within fifteen (15) Days after the date it was determined that a

Report would be necessary, and d-eliver a copy of such Report to the Power i

Purchaser as soon as practicable, but in any event not later than sixty (60) O
Davs thereaffer The Renorf shall address. in srrch detail as is nracficahle- "J- '--'- '--t"-

under the circumstances and accompanied by reasonable supporting dat4
the following matters (to the extent applicable);

(i) in the case of a Foree Majeure Event covered by Section 15,6(a) or

Section 15.6(0, (A) describe the Force Majeure Event and the damage

to the Complex, and/or the other effects or impacis on, the Complex,

(B) estimate in good faith the time il shall take to restore the

Complex (as much as it may be possible to do so) to its condition

immediately prior to the Force Majeure Event or to bring the

o

(u)
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(ii)

Complex into compliance with the Change in Law and (C) propose a

Restoration Schedule; or

in the case of a Force Majeure Event covered by Section 15.6(a), or

Section 15.6(0 provide a statement and explanation in good faith

regarding whether Restoration or modification of the Complex or

necessary capital additions are technically feasible, including the

Company's good faith estimate of:

(A) the cost to restore the Complex to its condition immediately

prior to the Force Majeure Event and the associated delay

costs or the costs to come into compliance with the Change in

Law;

(B) a revised cash flow forecast for the Complex; and

(C) the insurance proceeds, if any, that may be recovered, the date

or dates on which such proceeds may be received, and the

particular purposes for which such proceeds are required to

be applied;

(ii0 in the case of a PPFME or a CLFME covered by Section 15.6(a),

describe the plan to fund the costs of the Restoration;

(iv) in the case of a PPFME or a CLFME covered by Section 15.6(a), the

projected Supplemental Tariff payable under this A$reement that

would be required to pay special compensation under Section 15.8;

and

in the case of a Force Majeure Event covered by Section 15.6(a) or

Section 75.6(f), provide certificates and reports of the Company's

financial and technical advisers, as appropriate or as reasonably

requested by the Power Purchaser, in support of the applicable

matters referred to in this Section L5.7(a).

Within fifteen (15) Days of the delivery of a Report to a Party or such

further time as the Parties may agree, the Parties shall meet to discuss the

Report and any action(s) to be taken. In connection with the review by the

t)

o

o
(v)

tb)

136



Power Purchase Agreement Privilegecl & Confidential

Power Purchaser of a Iteport prepared by the Company; the Company shall

provide promptly to the Power Purchaser srrch additional Jinancial and

related information pertaining to the Report and the matters described

therein as the Power Purchaser may reasonabliz request.

The following Disputes between the Power Purchaser and the Company

shall be submitted to the expert for resolution within the time period

specified: (i) with respect to Disputes regarding any matter set forth in a
Report, no later than twenty (20) Days after expiration of tlte period for
review and consultation provided by Section lS.Zb); (ii) with r'espect to

Disputes pursuant to Section 15.6 within the applicable periods provided
for in Section 15.6; and (iii) with respect to whether an item of cost incurred 

i. 
.

bytheCompanyshou1dberecoveredaspiovidedin,Section1'8(d),within

fwenty (20) Days following the delivery of a written request to do so Uy O
either Party.

In addition to the requirements under Section 18.2, the Expert shall be an

engineer with extensive experience in the construction and operation of
electric power plants similar to the Complex.

If the Company or the Power Purchaser reasonably believes that the cost of
a Restoration is likely to exceed two-thirds (213) of the Threshsld Amount,

then the Parties shall cooperate in good faith to select an expert each time

that a Preliminary Estimate is to be prepared pursuant to Section 15.6 and

engage such expert to be available in case a dispute shall need to be

resolved. The expert shall be provided with a copy of the Preliminary

Estimate and any other written materials prepared by either Party and

asked to read all materials that are provided.

Once a Dispute is referred to the expert, each Party shall provide all

r^..aterials L-. support of its posiiion to the expert and ic ihe oiher Farty in
accordance with Section I8.2. Each Party shall use its best efforts to provide

the expert with any additional information the expert requests. The expert

shall be chargecl with the responsibility of using his best etforts to rencier

his decision regarding any referred matter within thirty (30) Days of the

date of the referral. Each Pariy shall be responsible for paying fifty percent

(50%) of the costs of the expert and shall pay for its own costs.

(c)

(d)

(e)

o

(0

131



Power Purchase Agreement Privileged & ConJidenlial

(g) Notwithstanding any other provision in this Agreement to the contrary

regarding the role of experts in resolving Disputes, unless the Parties agree

to the contrary in writing signed by both Parties at the time the expert is

selected, the decision of the expert as to any matter referred under Section

15.6 shall be final and binding on both Parties and shall not be subject to

appeal. The Parties expressly waive, to the fullest extent permitted by law,

any and all rights that they may now have or may have in the future to

contest the decision of the expert before any arbitral tribunal or any court or

other adjudicatory or administrative body.

r'^l

o

o

Section 15.8 Sur:plemental Tariffs

(u) In the case of a Force Majeure Event that is covered by Section 15.6 (a), the

Power Purchaser shall determine whether to proceed with the Restoration

(subject to the obligation to pay special compensation pursuant to Section

15.8(b) or Section 15.8(c), as the case may be), or terrninate this Agreement.

The Company acknowledges that the Power Purchaser may require

approval of a Report by any Relevant Authority and agrees to cooperate

with such Relevant Authority as if it were the Power Purchaser. In the case

of a Force Majeure Event covered by Section 15.6(e) the determination

required to be made by the Power Purchaser under this Section 15.8(a) shall

be made no later than fifteen (15) Business Days after the receipt of the

Report by the Power Purchaser; provided. however, that if any matter is

submitted to an expert for resolution pursuant to Section 15.7(c), such

determination shall be made by the Power Purchaser no later than ten (10)

Days after the decision is made by the expert.

(b) in the case of a PPFME covered by Secrion 15.6(a), the Company shall

unless this Agreement has been terminated by the Power Purchaser

pursuant to Section 15.8(a) or Section 75.9(b), be entitled to receive

Supplemental Tariffs in accordance with the procedures set forth in
Schedule 1 to recover over the remainder of the Term (unless a shorter

period for recovery of such costs is agreed by the Parties) the costs incurred

in effecting the Restoration as provided in Section 15.8(d).

In the case of a CLFME covered by Section 15.6(a) the Company shall,

unless this Agreement has been terminated by the Power Purchaser

(c)
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(d)

pursuant to Section 15;8(a) or Section 15;9(a) or Section 15.9(b), be entitled
to receive Supplemental Tariffs in accordance with the procedures set forth
in Schedule L to recover the costs of complying with the Change in Law,

including (i) the cost of any material modifications or material capital

additions to the Complex that are necessary for the Company to come into
compliance wiih the Change in Law and are approved in accordance with
Section 15.8(e) of this Agreement and (ii) the cost of additional quantities or
higher quality of cohsumables that cah'be directly atfiibuted to compliance

by the Company with the Change 14 Law, Any reduction in cost due to a
decrease in the use of quality of consumables by the Complex shall be

credited to the Power Purchaser as provided in Section 1S.8(d).

i

TheCompanysha1l,unleisihisAgreementhisbeenteiniinatedbyihe
Power Purchaser pursuant to the Sections 15.8(a) or 15.9(b), be entitled ,o O
receive a Supplemental Tariff such that it will recover from the Power

Purchaser, assuming Available Capacify is delivered at the Contract

Capacify for eighty-five percent (85%) of the hours in a Year, over the

remainder of the Term the costs incurred in effecting the Restoration,

including, without limitation, weighted average cost of capital equal to
LIBOR plus six and one-half percent (6.5%), determined at the time the

Complex refurns to operation or, if the Complex did not cease operation, at

the time the Restoration is completed by the Company. The costs to be

recovered by the Company pursuant to this Section 15.8 and Section 15.9

shall be the costs that are actually incurred by the Company to effect the

Restoration, as ihe case may be, to the extent those costs exceed any

insurance proceeds; provided. however, that each such item of cost shall

have been i'easonable and appropriate for ihe Coii-rpany io effeci such

Restoration consistent with the standards for the original construction,

consistent with the requirements of the applicable Laws of Pakistan,

Prudent Lrtiltty Practices and th.e use of efficient ar,'.d, t,; the e.xtent

consistent with Prudent Utility Practices, low cost Restoration methods, as

the case may be. The Company shall deliver a schedule of such costs to the

Po'"ver Purchaser, togeihei" wiih copies of the invoices, rror review- by the

Power Purchaser. If the Power Purchaser conl.ests any item of cost on the

basis of the foregoing standards and the Power Purchaser and the

Company cannot agree, the issue of whether such item of cost should be

o
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rl
o

recovered under this Agreement shall be referred to an expert pursuant to

Section L5.7(c) to render a decision based on the foregoing standards.

(") If there is any Dispute as to whether any payment is due and payable to the

Company pursuant to Section 15.6 or Section 15.8 or any Dispute as to the

amount or timing of any such payment, then pending resolution of the

Dispute, the Power Purchaser shall be obligated to pay to the Company the

undisputed amor:nt. Amounts determined through the Dispute resolution

procedure in Article XVIII to be payable by the Power Purchaser shall be

paid to the Company with interest equal to the Delayed Payment Rate from
the date payment was due to the date of payment by the Power Purchaser.

Section 15.9 Termination as a Result of a Force Majeure Event

(u) If this Agreement is terminated as a result of a Force Majeure Event covered

by Section 1,5.6(a), 15.6(e), Section 15.6(i) or Section 15.8(a), then the

provisions of Section 15.1(c) or Section 15.1(e) (as applicable) of the

Implementation Agreement shall be applied to determine whether

compensation is to be paid by the Power Purchaser to the Company and the

amormt of such compensation.

If the Company is required to proceed with a Restoration pursuant to
Section 15.6(a), Section 15.6(b), Section 15.6(d), Section 15.6(e), or Section

75.6(9, and the Restoration has not been or shall not be completed by the

end of the Restoration Period (as such Restoration Period may have been

extended due to an intervening Force Majeure Event), or within the

Restoration Cost Estimate, then the Company rnay, and if the Restoration

(b)

Cost Estimate or Restoration Period is expected to be exceeded by fifteen

percent (15%), the Company shall, develop a revised cost estimate and

schedule as soon as possible and provide an explanation of the delay or

revised cost or both to the Power Purchaser. If the Power Purchaser agrees

that the delay and revised schedule, or revised cost estimate are reasonable

and do not result from negligence, fault or unnecessary delay by the

Company, (whether in the preparation of the Restoration Period and

Restoration Cost Estimate in light of the information reasonably available at

the time, and under the circumstances under which the Restoration Cost

Estimate and Restoration Period were required to be prepared or in
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ef{eeting the ltesioraiion, or otherwise) the PowerPu.rchaser shall eontinue

to make Capacity Payments. If the Power Purchaser does not accept the

explanation or the revised schedule or cost estimate, the matter shall be

referred to an expert selected pursuant to Section 15.7(c) for resolution, and

the Power Purchaser shall continue to make th-e appropriate pa-ym-ents

pending resolution of the dispute by the expert.

(il The expert shall make its determination with respect to the revised

schedule or revised cost and the Company's liability therefore within
thirry (30) Days of such refeiral. If the expert determines that the

delay was not reasonable and that it was due to the Company's

negligence, fault, or unnecessary delay the Restoration Period shall i
nol bri ieviser{. II the eipeit ConCludes thaf the delay wei iediona-ble

under the circumstances and. not due to the negligence, fault o. O
unreasonable delay of the Company, the expert shall fix the revised

Restoration Period (the "Extended Period") and Restoration Cost

Estimate. If the revised Restoration Cost Estimate is more than one

hundred and fifteen percent (1L5%) of the Restoration cost Estimate,

or the revised Restoration Period is more than one hundred and

fifteen percent (115o/o) of the Restoration Period, the Power Purchaser

with the approval of the GOP may elect to terminate this Agreement

unless the Company elects to attempt to complete the Restoration

during the Extended Period, as described below, and the GOP shall

pay the applicable compensation pursuant to Section 15.1(d) or

Section is.1(e)(vi) (as the case may be) shall apply. If the revised

Restoration Cost Estimate or Restoration Period do not exceed ,n" J
n^- 1,,,^'l .-A ^^A (iC+^^^ h6F-dh+ /11c.o/-\ +L.^-l-^'l,J ^- tsl-. ^ D^,.,-\JilE iiL.rri!irE(,i ciii(-i rirLeg.ii PeiCCiit (f Iiloi LiiiUljtiui(i, Uf tiiU i-U'WCf

Purchaser does not terminate this Agreement, the Power Purchaser

shall continue to make Capacity Payments to the Company during

sucir revised schedule period. After the end of the Restoration

Perioci, as it may have beer-r revise<i, the Power Purchaser siraii irave

no further obligation to make Capacity Payments and any additional
rncfc inrrrrr-.i h', !L- C^'-'..-., +n o\,rrolilo }lra ,"n-^la+;^- ^f }1--

Restoration shall not be included in the costs that form the basis of
the Tariff under Section 15.8 of this Agreement.
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o
o

(ii) Notwithstanding the provisions of Section 15.9(b)(i), if the

Restoration has not been completed by the end of the Extended

Period (as defined in the next sentence), then, unless the Company is

diligently attempting to complete the Restoratioru the Power

Purchaser, with the written approval of the GOP, shall be entitled to

terminate this Agreement upon thirty (30) Days notice, whereupon

Section 15.1(d) or Section 15.1(e)(iv) of the Implementation

Agreement shall apply. The Extended Period shall commence on the

first (1s) Day following the end of the Restoration Schedule (as such

Restoration Schedule may have been extended due to an intervening

Force Majeure Event or revised in accordance with this Section

15.9(b) and shall end on the last Day of a period equal to twenty-five

percent (25"/") of the number of Days in the Restoration Schedule (as

it may have been revised); provided, however, that the Extended

Period shall be extended for the full period of any intervening Force

Majeure Event plus the period of time necessary for the Company to

overcome the effects of the intervening Force Majeure Event.

Section 15.10 Notice of Termination

A Party shall exercise any right to terminate this Agreement under this Article XV by

delivering a notice of termination to the other Party in accordance with Section 19.1. Any

such notice from the Power Purchaser shall be executed by a duly authorized

representative of the Power Purchaser. A copy of any notice from the Company shall be

delivered to the GOP at the same time the notice is delivered to the Power Purchaser in

accordance with the provisions of Section 18.1 of the Implementation Agreement. Such

notice shall identify the PPFME or CLFME in reasonable detail and the basis for

termination. Termination of this Agreement shall be effective at 5;00 p.m. on the thirtieth

(30h) Day following the date of delivery of such notice.

o
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ARTI€LE XVI

T RM.INATION

Section 16.1

The following events shall be events of default by the Company (each a "Company Event
of Default"), previdcd, however. that no such event shall be a Company Event of Default
if it is caused in whole or material part by a breach by the Power Purchaser of, or a

default by the Power Purchaser under, this Agreement (including any Power Purchaser

Event of Default), a breach by the GoP ,of, or a default by the Gop under the

Implementation Agreement (including any GOP Event of Default thereunder), or if it
occurs as a result of a Force Majeure Event (except in the case of Section 16.1(c)):

(a) the failure of the Company:
i.

o
(i) to achieve the Construction Start Date within ninety (90) Days

following Financial Closing; or

to achieve the Commercial Operations Date not later than four
hundred (400) Days following the Required Commercial Operations

Date;

after the Construction start Date but prior to the achievement of the

Commercial Operations Date, the failure of the Company to prosecute the

Project in a diligent manner or, following the Commercial Operations Date,

an Abandonment by the Company, in each case, without the prior written
consent of the PoWEr Purdhaser and which in each case continues for a

period of thirty (30) consecutive Days ;

the Company's failure (i) to pay any undisputed amount due from it under
the provisions of Section 9.6 of this Agreement by the Due & Payable Date

for the relevant invoice or to make any other payment when required to be

ii:ra(ie, in each case, that is not remedied wiihin thiriy-five (35) Days

following notice from the Power Prrrchaser to the Company stating that a

payment default has occurred and is contrnuing a-n-cl. cl-escribing such

payment default in reasonable detail or (ii) to post and thereafter maintain
security in the amount required under Section 2.7 as required to be

maintained by the Company under this Agreement or (iii) to pay any

undisputed amount due from it under the relevant provisions of the Lease

(ii)

(b)

(.)
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Agreement, Support Services Agreement or Water Use Agreement by the

due & payable date for the relevant invoice or to make any other payment

when required to be made, in each case, that is not remedied within
prescribed period following notice from the Relevant Entity to the

Company stating that a payment default has occurred;

(d) any assignment or contemplated assignment of assets or rights, novation or

transfer of rights and/or obligations, by the Company in breach of this

Agreement, including but not limited to Section 19.9;

except for the purpose of amalgamation or reconstruction that does not
affect the abiliry of the amalgamated or reconstructed entity, as the case

may be, to perform its obligations under this Agreement, the occurrence of
any of the following events:

any proceeding being validly instituted under the laws of Pakistan

for the dissolution of the Company that is not stayed or suspended

in ninety (90) Days;

(ii) the passing of a resolution for the dissolution or winding up of the

Company;

(iii) the voluntary filing by the Company of a winding up petition, or a
request for a moratorium on debt payments or other similar relief;

(i") the appointment of a provisional liquidator in a proceeding for the

winding up of the Company after notice to the Company and due

hearing, which appointment has not been set aside or stayed within
ninety (90) Days of such appointmenf or

(e)

O
o

(i)

o

(") the making by a court

order winding up the

reversed by a court of
Days;

with jurisdiction over the Company of an

Company which order is not stayed or

competent jurisdiction within ninety (90)

(0 any statement, representation or warranty by the Company in this

Agreement (or in a certificate delivered pursuant to Section 2.8) proving to
have been incorrect, in any material respect, when made or when
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reaffirmed and sueh inesrreet statement, representation or warranty having

a material adverse effect on the. Company's ability to perform its
obligations under this Agreement or having a material adverse effect on the

rights or obligations of the Power Purchaser under this Agreement or any

statement, undertaking or representation is being found to be inaccurate or

breached including but not limited to holding / affiliate companies

undertaking with regards to minimum equity obligation / share transfer

restriction on the Initial Shareholders;

(g) any material breach or material default by the Company of this Agreement

(other than any breach or default referred to in the other sub-sections of this

Section 16.1), including any material breach or default in the performance

of its olligation to eaf ineaaoidanae wiUiPrudenf Utilily Pia-tices, which is

not remedied within thirty (30) Days after notice to the Company from the

Power Purchaser, stating that a material breach or default under this

Agreement has occurred and is continuing and identifying the material

breach or default in question in reasonable detail;

(h) tampering on three (3) or more separate occasions by the Company or its
Contractors or their employees acting in the course of their employment

with the Metering System or the Back-Up Metering System;

after the Commercial Operations Date, the Company's failure to maintain

an average Available Capacity (excluding, for the purpose of calculating

such average, a\y periods of Scheduled Outage) of sixty percent (60'/.) or

higher of the Contract Capacity over any 60%, unless that failure is due to a

Major Equipment Failure, provided the Company has commenced and is

diligently continuing to remedy such Major Equipment Failure during that

period;

(i) the exercise by the Lenders of their remedies under the Financing

Documents with respect to either the assets comprising the Complex or any

Ordinary Share Capital pledged to the Lenders under the Financing
n^^,-^-r^ ^..^L [L^r rL^ /-^-*^^,. ^-:r^ --^ -^-^----J L-- rL^l-, \_rL rl.t l lcr a rs. DtrLtt lt taf tttE \_vrrrparly L.rt trJ I I I d t I atigll tEl 1L drE tgltluvgLt uy utg

Lenders from control of the Complex or of the Company, and (ii) the failure

by the Lenders or the Agent to deliver a Succession Notice pursuant to
Section 79.9(c) or to transfer the Complex and the rights and obligations of

the Company under this Agreement and ihe Implementation Agreement to

(..

o

(i)

0)
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a Transferee within two hundred and forty (240) Days after the Company

or its management are removed by the Lenders from control of the

Complex or of the Company; or

any material breach by the Company of the [Lease Agreement & Support

Services Agreement and Water Use Agreement] or the Implementation

Agreement that, in either case, is not remedied within thirty (30) Days after

notice from Relevant Entity or the GOP, as the case may be, to the

Company, which notice states that a material breach or default of or under

such agreement has occurred and is continuing that could result in the

termination of such agreement, and identifies the material breach in
question in reasonable detail.

Section 16.2 Power Purchaser Events of Default

The following events shall be events of default by the Power Purchaser (each a "Power

Purchaser Event of Default"); provided, however, that no such event shall be a Power

Purchaser Event of Default if it is caused in whole or material partby a breach by the

Company of, or a default by the Company under, this Agreement (including any

Company Event of Default), Lease Agreement Support Services Agreement or Water

Use Agreement, or if it occurs as a result of a Force Majeure Event (except in the case of
Section 16.2@)):

as a result of the amalgamation, reorganisation, reconstruction or
privatisation of the Power Purchaser, pursuant to the Laws of Pakistary the

Power Purchaser's obligations under this Agreement (or those of any

successor to the Power Purchaser):

(ii)

cease to be. guaranteed under the Guarantee or cease to be

guaranteed on terms and conditions which in the reasonable

business judgment of the Company (taking into account, inter alia,

the creditworthiness of the guarantor) provide an acceptable

alternative to the Guarantee; or

are assigned or transferred pursuant to the Laws of Pakistan or

contractually assumed by an entity or entities (in whole or in part)

which does not or do not have the legal capacity to perform such

obligations or such entity's or entities' obligations are not guaranteed

by ihe GOP pursuant to the Guarantee or cease to be guaranteed on

(k)

(l
o

(a)

(i)
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' terrns and eonditions which in the reasona"ble business judgment of
fhq Conpqn (takrng into accoun! inter alia, the creditworthiness of
the guarantor) provide an acceptable alternative to the Cuarantee;

(b) the Power Purchaser's failure to pay any undisputed amount due from it
under the provisions of section 9.6 of this Agreement by the Due and
Payable Date for the relevant invoice or to make any other payment when
reguirgd to be made, in each case, that is not remedied within thirty-five
(35) Days following notice from the Company to the power purchaser

stating, that a payment defaiiit has occurred and is confinuir"rg and
describing such payment default in reasonable detail;

(c) excePt fg: .the purpo-se- of amalgamation or reconstruction that does not !,'' ,

affect the ability of the amalgamated or reconstructed entity, as the case
may be, to perform its obligations under this Agreement and provided the
obligations of the amalgamated or reconstructed entity, as the case may be,

continue to be guaranteed under the Guarantee, or continue to be

guaranteed on terms and conditions which in the reasonable business
judgment of the Company (taking into account, inter slia, the
creditworthiness of the guarantor) provide an acceptable alternaHve to the
Guarantee, the ocq.rrrence of any of the following events:

(i) any proceeding being validly instituted under the Laws of Pakistan
for the dissolution of the power purchaser that is not stayed or
suspended within ninety (90) Days;

(ii) the passing of a resolution

Power Purchaser:

for the dissolution or winding up of the O

(iii) the voluntary filing by the Power purchaser of a winding up
petition;

(iv) the appointment of a provisional liquidator in a proceeding for the
winding up of the Power Purchaser after .otice to the power

Purchaser and due hearing, which appointment has not been set

aside or stayed within ninety (90) Days of such appointmenf or

the making by a court with jurisdiction ovcr thc Fc-ryer purchaser cf
an order r^zinding up th.e Pc.,nrer Purchaser that is not stayed or

(v)
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(d)

reversed by a court of competent jurisdiction within ninety (90)

Days;

any statement, representation or warranty made by the Power Purchaser in
this Agreement proving to have been incorrect, in any material respect,

when made or when reaffirmed and such incorrect statement,

representation or warranty having a material adverse effect on the Power

Purchaser's ability to perform its obligations under this Agreement or

having a material adverse effect on the rights or obligations of the

Company hereunder;

any material breach or material default by the Power Purchaser of this

Agreement (other than any breach or default referred to in the other sub-

sections of this Section 16.2) which is not remedied within thirty (30) Days

after notice from the Company to the Power Purchaser, stating that a

material breach or default has occurred under this Agreement and is
continuing, and identifying the material breach or default in question in
reasonable detail;

(0 any material breach or default by the GOP of or under the Implementation

Agreement (including a GOP Event of Default thereunder) or the

Guarantee, which breach or default has not been remedied by the GOP

within thirty (30) Days after delivery by the Company to the GOP of notice

stating that a material breach or default has occurred under the

(e)

il

o

o
Implementation Agreement or Guarantee, as the case may be, and is
continuing, and identify the breach or default in question in reasonable

detail;

(S) any Change in Law making, as a result of such change:

(0 any material undertaking or obligation of:

(A)

(B)

the Power Purchaser under this Agreement; or

the GOP under the Implementation Agreement or the

Cuarantee, un-enforceable, invalid, or void; or
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" '(ir) unlawful for the Company to make or receive any payment, to
perform any obligation or to enjoy or to enforce any material right or
material benefit under this Agreement,

where in the case of clause (i) or clause (ii) above, the effect continues for
more than ninety (90) Days;

(h) the failure by the Power Purchaser to complete and commission the Power
Purchaser Interconnection Facilities within one hundred and fifty-five (155)

Duys following the Required Commercial Oprrations Date; or

(i) tampering on three (3) or more separate occasions by the Power Purchaser

or its Contractors or their employees acting in the course of their
employment with the Metering System or the Back-Up Metering System;

0) the suspension or revocation of the Generation License other than for a

breach by the Company of its obligations under the Generation License.

Section 16.3 Notice of Intent to Terminate

(a) ,If any Company Event of Default or Pswer P-urchaser Event of Default, as

the case may be, occurs and is continuing, the non-defaulting Party may
deliver a notice ("Notice of Intent to Terminate") to the defaulting Party

whidr notice shall specify in reasonable deiail the Company Event of
Default or the Power Purchaser Event of Default, as the case may be, giving
rise to the Notice of Intent to Terminate, including, as applicable, whether
such event of defauit does not affeci ihe Complex i^ *y material respect.

(b) The followins cure periods (each a "Cure Period") shall apply:

('

o

o
(r) In the case oI a Company Event oI Default arising under Sectiorr

16.1(c)(i) or a Power Purchaser Event of Default arising under

Section i6.2(b), ihe Cure Period shaii be foriy-five (45) Days;

In the case of a Company Event of Default arising under Section(ii)

i6.1(c)(ii), the Cui'e Period shall be five (5) Business Days; and

(iii) In the case of any other Power Purchaser Event of Default or any

other Company Event of Default, as the case may be, the Cr-rre Period-

shall be ninety (90) Days;
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in each case from the date the relevant Notice of Intent to Terminate is

deemed to have been delivered.

Section 16.4 Termination Notice

In the event that a defaulting Party has not, following its receipt of a Notice

of Intent to Terminate, remedied the Company Event of Default or Power

Purchaser Event of Default, as the case may be, described therein before the

expiry of the relevant Cure Period, the non-defaulting Party may terminate

this Agreement by delivering a notice of termination (the "Tennination

Notice") to the defaulting Party. This Agreement shall terminate on the

date specified in the Termination Notice (the "Termination Dale"), which

date shall not be earlier than the date that is ten (10) Business Days

following the date on which the Termination Notice is delivered to the

other Party or later than thirty (30) Days following the date of such

delivery. Upon any termination of this Agreement pursuant to this

Section 1.6.4@) the provisions of Article XVII shall apply.

The Parties shall continue to perform their respective obligations under this

Agreement pending the final resolution of any Dispute raised by the

receiving Party of a Notice of Intent to Terminate or a Termination Notice;

provided that the notice of Dispute has been delivered to the Party daiming

the occurrence of the Power Purchaser Event of Default or the Company

Event of Default, as the case may be, before the end of the relevant Cure

Period.

Section 16.5 Notice to the Lenders of the Companlz's Default

Anything in this Agreement notwithstanding, from and after the

occurrence of Financial Closing, the Power Purchaser shall not seek to

terminate this Agreement (other than pursuant to Sections 16.1(a)(i) or

16.10)) as the result of any breach or default by the Company hereunder

without first giving a copy of any notices required to be given to the

Company under Sections 16.2 and 16.3 to the Lenders, such notice to

specify to the Lenders the period for curing such default specified in

Section 16.3(b) (the "Initial Cure Period"), which period shall commence

upon delivery of each such notice to the Lenders. The l.enders wil]

(u)

/)

o

(b)

(u)
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designate in writing to the Power Purchaser an agenf (the "Agent") and any

notice required hereunder shall be dqfivered to such Agent, such notice to
be effective upon delivery to the Agent as if delivered to each of the

Lenders. Each such notice shall be in writing and shall be deemed to have

been delivered (i) when presented personally to the Lenders or the Agent,
(ii) when transmitted by the Power Purchaser and received by the Lenders

or the Agent by facsimile to the number specifiecl in accordance with the

procedure set forth below, or (iii) five (5) Days after being deposited in a

regularly maintained receptacle for the Postal Service in Pakistan, postage

prepaid, registered or certified, return receipt requested, addressed to the

Lenders at the address notified to the Power Purchaser within five (5)

Business Days foUoying financial Closing (or such other address or to the

Agent at such address as the Lenders may have specified by written notice

delivered in accordance herewith). Any notice given by facsimile under this

Section 16.5 shall be confirmed in writing delivered personally or sent by

prepaid post, but failure to so confirm shall not void or invalidate the

original notice if it is in fact received by the Lenders or the Agent. If the

address of the Lenders or Agent is outside Pakistan, any notice delivered to

the Lenders-or the Agent pursuant to this Section 16.5 shall be presented

personally or sent by international courier or facsimile, and if sent by
facsimile, confirmed by international courier, and the Initial Cure Period

shall commence upon receipt by the Lenders or the Agent of the notice

referenced above. The address and facsimile number for the Agent shall be

provided to the Power Purchaser by the Company within five (5) Business

Days foiiowing Financiai Ciosing and thereafter may be changed by the

Lenders or the Agent by subsequent delivery of a notice to the Power

Purchaser ai ii"re aciciress or facsimiie number for the Power Purciraser

provided in Section 19.1 (or at such other address or facsimile ntrmber

subsequently delivered to the Lenders or the Agent in accordance with this
C^^+i^- 't a (\ --J ^lt ^-.,,:^^ :- ^^^^-l^'^^^ ..,:rL !r^ ^ -^^..:-^-^-r^ ^f C.^^r:^-!1t ar-r-r_Lr! u-ar_! lt_' - '' / "--'-
19.1.

(b) Excer:t for notices of termination pursuant to Sections 10.1(a)(i) or 16.1(j), no

rescission or termination of this Agreement by the Power Purchaser shall be

valid or binding upon the Lenders without such notice, and the expiration

of the Initial Cure Period, thc Evaluation Pcriod provided in this Section

16.5(b) and, i.f applicable, the Lender Cure Period provided in this Section

(

o
I
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o

16.5(b), as such Lender Cure Period may be extended. The Lenders may

make, but shall be r:nder no obligation to make, any payment or perform or

procure the performance of any act required to be made or performed by

the Company, with the same effect as if made or performed by the

Company. If the Lenders fail to cure or procure the cure of, or are unable or

unwilling to cure or proflrre the cure of, Nry Company Event of Default

pursuant to Section 19.9(d) prior to the expiration of the periods referred to

above in this Section 16.5(b), then the Power Purchaser shall have all its
rights and remedies with respect to such d.efault as set forth in this

Agreemen! provided, however, that, upon the expiration of the Initial Cure

Period, the Lenders shall have a further period (an "Evaluation Period")

during which the Lenders may evaluate such Company Event of Default,

the condition of the Complex and other matters relevant to the actions to be

taken by the Lenders concerning such Company Event of Default. The

Evaluation Period shall end on the earlier to occur of (i) the delivery by the

Lenders to the Power Purchaser of notice that the Lenders have elected to

attempt to cure or procure the cure of such Company Event of Default or

otherwise pursue the Lenders' right or remedies under the Financing

Documents, and (ii) forty-five (45) Days following the end of the Initial
Cure Period. During the Evaluation Period the Power Purchaser's right to
terminate this Agreement in respect of such Company Event of Default

shall be suspended. Upon delivery of the notice described in clause (i) of

this Section 16.5(b), the Lenders shall be granted an additional period of

sixty (50) Days (the "Lender Cure Period") within which to cure or procure

the cure of any such Company Event of Default. During the Lender Cure

Period, the Power Purchaser's right to terminate this Agreement in respect

of any such Company Event of Default shall be suspended so long as the

Lenders are diligently attempting to cure or procure (other than by the

Companp unless the Company is acting at the direction of the Lenders) the

cure of such Company Event of Default or are pursuing the enforcement of

their rights and remedies under the Financing Documents against the

Company. In the event that any such Company Event of Default is not

cured on or before the expiration of the Lender Cure Period the Power

Purchaser may immediately terminate this Agreement effective upon

delivery to the Lenders or the Agent of notice of such termination.

Section 16.6 Obligations upon Termination

o
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Upon expiration or termination of this Agreemen! the Parties shall have no further
obligations or liabilities hereunder except for those obligations and liabilities that (a)

arose prior to such termination, (b) expressly survive such termination, including
without limitation, the obligation to pay amounts due under Sections 5.15, 167, Article
XI, and liquidated damages under Section 9.4, andlor (c) survive such termination

pursuant to Section 17.1.

Section 16.7 Reimbursement

(") In the event of a termination of this Agreement after the Effective Date and

prior to the Commercial Operations Date for arry reason other than (i) a
Power Purchaser Event of Defaul! (ii) a GOP Event of Default under the

Implementation Agreem"lg (iii) a PPFME, or (iv) a CLFME, the Company

shall reimburse the Power Purchaser for all costs and expenses (including !
reasonable attorneys' fees) relating to the Project incurred by the Power

Purchaser prior to such terminatiory which amount in any event shall not
exceed the Rupee equivalent of one hundred and fifty thousand Dollars

($150,000) plus all reasonable costs (excluding overhead and general as well
as administrative costs) incurred by the Power Purchaser on the

construction of the Power Purchaser Interconnection Facilities, whether

incurred by the Power Purchaser before or after the notice given by the

Company pursuant to the first sentence of Section 6.5(a). The amount of

such construction costs shall be subject to independent audit, at the request

and sole expense of the Company. Upon a request by the Company in

writing, the Power Purchaser shall deliver to the Company a good faith,

non-binding estimate of any such costs and expenses which exceed the

equivalent of five thousand Dollars ($5,000), iogether wiih a descripiion of
the Power Purchaser Intercorurection Facilities to be constructed.

In the event that this Agreement is terminated pursuant to Section 16.4 due
r^ !I^^._^--^--- E--^-^r ^r T1^r---lr ^^r f^,-rl- l-
'-L' !-r!E (-r.-,!rrpd!!y ,:,r./tr!rr of De{aiilt sei foiih i-n- Section- L6i(a), ihen ihc Pov".'er

Purchaser shall be immediately entitled to encash the Company Letter of
Credit (or any remaining portion thereof) in full. The Parties agree that any

such encashment constitutes iiquiciated damages for such Company Event

of Default and shall be the exclusive remedy available to the Power

Purchaser th.erefor, and the Company sh.all not have an1, obligation to

compensate the Power Purchaser for any amount pursuant to Section

(b)

153



r-)

o

1,6.7(a). The Company hereby waives to the fullest extent permitted by law

any claim that the encashment of the Company Letter of Credit in such

amount is void as a penalty.

Section 16.8 Other Remedies

(a) The exercise of the right of a Party to terminate this Agreement, as provided

herein, does not preclude such Party from exercising other remedies that

are provided herein or are available at law; provided, however, that no

Party shall have a right to terminate or treat this Agreement as repudiated

except in accordance with the provisions of this Agreement. Subject to the

provisions of Article X and except as may otherwise be set forth in this

Agreement, remedies are cumulative, and the exercise of, or failure to

exercise, one or more of them by a Party shall not limit or preclude the

exercise of, or constitute a waiver oi other remedies by such Party.

Notwithstanding the foregoing or any other provision of this Agreement to

the contrary, the Parties agree that the Power Purchaser may be damaged in

amounts that may be difficult or impossible to determine in the event the

Company Event of Default described in Section 16.1(a) occurs. Therefore,

the Parties have agreed that, in such event, the amounts set forth in Section
'J.6.7 are reasonable and constitute liquidated damages to the Power

Purchaser and it is further understood and agreed that the payment of such

amounts under Section '1.6.7, and any encashment of the Company Letter of

Credit pursuant to its terms, shall be in lieu of actual damages for such

occurrence and the collection of such sums and the termination of this

Agreement pursuant to Section 16.1(a) is the sole remedy of the Power

Purchaser for such event.

Notwithstanding the foregoing or any other provision of this Agreement,

the Parties agree that, in the event the Company terminates this Agreement

and the Implementation Agreement as a result of a Power Purchaser Event

of Default under this Agreement pursuant to Section 14.i@)(v) of the

Implementation Agreement and the Company receives from the COP

compensation for such default and termination pursuant to Section 15.1(b)

of the Implementation Agreement, then, upon receipt of such payment and

termination of this Agreement, any claims by the Company against or

liability of the Power Purchaser under this Agreement (except as provided

(b)

o
(c)
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in'section 16,6) shall be fully extinguished and the company shail have no
further claim or recourse against the Power purchaser under this
Agreement.

(d) Notwithstanding the foregoing or any other provision of this Agreement,
the Parties agree that, in the event that the Gop terminates the
Implementation Agreeurent as a result of a Company Event of Default
under 1fiis Agreement pursuant to section 14.1(a)(ix) of the Implementation
Agreement, the GOP elects to purchase the Complex and the Company
transfers the Complex to the GoP pursuant to section 15;1(a) of the
Implementation Agreemenf then, upon such transfer, any claims by the
Power Purchaser against or tiability of the Company under this Agreement 

:
(except as provided in section 16.7; which shall constitute independent and i:

separate rights of the Power Purchaser) shall be fully extinguished and ,r," O
Power Purchaser shall have no further claim or recourse against the
Company under this Agreement.

Section 16.9 Notice to the GOP of a Power Purchaser's Default

Anything in this Agreement notwithstanding, the Company shall not seek to terminate
this Agreement as a result of any breach or default of or by the Power Purchaser
hereunder withorrt first giving a copy of any notices requirecl to be given to the power

Purchaser under Sections 16.2 and 16.3 to the GOP, such notices to be coupled with a

statement of the period available to cure any such default within the same cure period as

provided to the Power Purchaser hereunder and such cure period to commence upon
deiivery of each such notice to the GOP. Each such notice shall be deemed to have been
delivered (a) when presented personally to the GOP, (b) when transmitted by facsimile,
or (c) five (5) Days after being ciepositeci in a reguiariy maintaineci receptacle for the
Postal Service in Pakistan, postage prepaid, registerecl or certified, return receipt
requested, addressed to the GOP, at the address indicated in Section 18.1 of the
Implei::,entaiion- Agreemeni (or s',;ch oiher ad,iress as the GoF rrralr }r.3r7s specitied i;y,

written notice delivered in accordance therewith). No rescission or terminabion of this
Agreement by the Company shall be of any effect without such notice and expiration of
such Cure Ferioci, Except as provideci by the terms of the Guarantee, the GOp may, but
shall be under no obligation, to make any payment or to perform any act required of the
Po'arer Purchaser hereunder -,azith the sarne effect as if the payrnent or act had been made
or performed by the Power Purchaser. If the GOP fails to cure or is unable or unwilling to
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cure a default of the Power Purchaser within the cure periods provided to the Power

Purchaser under this Agreement, the Company shall have all of its rights and remedies

with respect to such default as set forth in this Agreement; provided, however, that, with

respect to any default of the Power Purchaser other than a payment default, if the GOP is

diligently attempting to cure such default of the Power Purchaser and demonstrable

progress toward affecting such cure is being made, the GOP shall be granted an

additional period not exceeding ninety (90) Days to effect such cure before the Company

may exercise its rights and remedies with respect to such default set forth in this

Agreement.

(r)

o

o
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AI+TICLE XVII
RIGHTS A'ND OBLTGATION.S OF PARTI,ES ON TERMINATION

Section 17.1

(a) On the expiry of this Agreement or the earlier termination of this
Agreement pursuant to Section 1.6.a@) or Article XV, all covenants,

obligations, representations and warranties contained in this Agreement
shall terminate and be of no force or effeit and thb parties shal have no

obligations and liabilities which arose prior to and. remain undischarged at
the date of expiry or termination, and those obligations and liabilities which

..e-xpressltrr survive sueh expiry--o-r termination pursxan-t to Section 12.1,b) of I ,

this Agreement.

(b) Notwithstanding anything contained. in this Agreement to the contrary, the

provisions of Section 5.12 (Maintenance of Operating Records), Section 9.8

(Supporting Data), this Article XVII (Rights and Obligations of Parties on
Termination), Article I (Definitions; Rules of Interpretation); Article X
(Liability), Artiele xvlu (Dispute Resolution) and Article xlx
(Miscellaneous) shall expressly survive anlr termination or expiry of this
Agreement for a period of thirty six (36) months from the date of such
expiry or termination.

Section 17.2 Liability of the Parties on Termination

Subject to Section 77J,, the Parties shall have no right to receive, nor liability to pay,
damages or other compenSation on or as a result of termination of this Agreement under
Article XV, or Article XVI, except for amounts payable by, and liabilities of, a Party
arising prior to such termination anf except for those rights and liabilities expressly set
out in Section 16.8 and in Article XV of the Implementation Agreement.

O
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(-)

o

ARTICLE XVIII
RESOLUTION OF DISPUTES

Section 18.1 Resolution bv Parties

(u)

(b)

Section 18.2

In the event that a Dispute arises, the Parties shall attempt in good faith to

settle such Dispute by mutual discussions within thirty (30) Days after the

date that the disputing Party delivers written notice of the Dispute to the

other Party.

The Party alleging the existence of a Dispute shall give to the other Party

written notice setting out the material particulars of the Dispute in the

written notice delivered pursuant to Section 18.1(a). Representatives from

each of the Power Purchaser and the Company shall meet in Lahore to

attempt in good faith to resolve the Dispute.

If the Dispute is not resolved within thirty (30) Days after the date of receipt

of notice described in Section 18.1(a) by the relevant Party (or within such

longer period of time as the Parties may agree), then the provisions of

Section 18.2 and Section 18.3 shall apply,as appropriate.

Determination blz Expert

(c)

,)

a

(a) In the event that the Parties are unable to resolve a Dispute in accordance

with Sechion 18.1 within the time periods set forth therein, then either Party,

in accordance with this Section 18.2, may refer the Dispute to an expert (the

"Expert") for consideration of the Dispute and to obtain a determination

from the Expert as to the resolution thereof. Notwithstanding the foregoing,

either Party may require that any Dispute be referred for resolution to

arbitration pursuant to Section 18.3 without first referring it to an Expert.

(b) The Party initiating submission of the Dispute to the Expert shall provide

the other Party with a notice stating that it is submitting the Dispute to an

Expert and nominating the person it proposes to be the Expert. Within

thirty (30) Days of receiving such notice, the other Party shall notify the

initiating Party whether such person is acceptable, and if such nominated

expert is not acceptable to the respondingParty, the responding Party shall

propose a person to be the Expert. If the Party receiving such notice fails to

respond or notifies the initiating Party that the person is not acceptable or
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nominates an Expert that'is nbt aceeptable to the initiating Party, the Parties

shall meet within fifteen (15) Business Days and discuss in good faith for a
period not exceeding fifteen (15) Days to agree upon a person to be the

Expert. Failing nomination by the responding Party of an Expert within the
nerind nrnrrirlerl nr failino qr r,-h aoraerrlpnt hrr thp Prriioc nf Tho Erunarf nFr---- r--'-*-- "- ----"'D "--" -{j'
the end of the rneeting, the President of the Pakistan Institute of Chartered

Accountants, established under the Chartered Accountants Ordinance, 1961

(for financial and billing matters) or the Vice-Chancellor of the University

of Engineering and Technolo-gy (UET){ Lahore or the Vice-Chancellor of
the Lahore University of Management Sciences (LLIMS) or the Vice-

Chancellor of the Ghulam Ishaq Khan Instihrte (GIK) (for technical matters)

shall be requestgd to sglec! the Expert in the sequence/order given abqvg, _ ( -

and the selection of the Expert by the relevant selecting entity shall be ^
binding on the Parties; gavlded, however, unless the Parties otherwise !
agree, the Expert shall not be a national of the jurisdiction of either Party or

of the jurisdiction of any Investor or group of Investors holding directly or
beneficially more than five percent (5%) of the Company nor shall any such

Expert be an employee or agent or former employee or agent or have a
material interest in the business of any such Person.

(0 Consideration of the Dispute by an Expert shall be initiated by the

Party who is seeking consideration of the Dispute by concurrently

submitting to both the Expert and the other Party, written materials

setting forth:

a description of the Displrte;

a statement of the initiating Party's position, and whether a hearing

(c)

(ii)

(iii)
is requested by such Party; and

(iv) copies of records suooorting the initiating Party's position.

Within twenty (20) Days of the date that a Party has submitted the

maierials described in Section i8.2(c)(i), the other Party may submit to the

Expert, with copies to the other Party:

(i) a description of the Dispute;

(d)
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(ii)

(iii)

a statement of such Party's position and, if not already requested,

whether a hearing is requested by such Party; and

copies of any records supporting the Party's position.

The Expert shall consider any such information submitted by the

responding Party and may consider any additional information submitted

by either Party at a later date but, in such event, the other Party shall be

concurrently provided with such information and shall be allowed

reasonable opportunity to respond thereto.

Each Party shall have access to the other Party's relevant records and be

entitled to receive copies of the records submitted by the other Party.

Each Party shall designate one (1) person knowledgeable about the issues in

Dispute, which person shall be available to the Expert to answer questions

and provide any additional information requested by the Expert. Except

for such person, a Party shall not be required to, but may, provide oral

statements or presentations to the Expert or make any particular

individuals available to the Expert. If a hearing is requested by either Party

pursuant to Section 18.2(c)(iii), or Section 18.2(dxii), as the case may be, the

Expert shall nominate a time and place for a hearing of the Parties on the

Dispute.

The Expert shall provide a determination within fifteen (15) Days after the

twenty (20) Day response period provided in Section 18.2(d) has expired, or

within such further time as is agreed in writing by the Parties. If the

Expert's determination is given within such fifteen (15) day period, as may

be extended by the Parties, the Parties may review and discuss the

determination with each other in good faith for a period of twenty (20)

Days following delivery of the determination before proceeding with any

other actions.

The proceedings shall be without prejudice to any Party, and any evidence

given or statements made in the course of this process may not be used

against a Party in any other proceedings. The process shall not be regarded

as an arbitration and the laws relating to commercial arbitration shall not

apPly.

r-)

o

(e)

(0

o

(s)

(h)
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(k)

0)

(i) Unless the Parties agree in writing at the time the Expert is selected, stating,

that the decision of the Expert shall be binding, and except for the matters

referred to in Section 18.2(m), the determination of the Expert shall noi be

binding; provided, however, that if arbitration proceedings in accordance

with Section 18.3 have not been commenced within ninety (90) Days from
the date the Expert's determination was received by the Parties in
accordance with Section 18.2(9) the Expert's determination shall be final
and binding on the Parties, and any right of such Farties to resort to

arbitral, judicial or other proceedings in relation to the subject m3tler of the

determinati,on shall stand waived to the fullest extent permitted by law.

0) Subject to Section 18.2(h), if a Party does not accept the determination of the 
f 
. ,

Expert with iespecf to the Dispute or if the Expert has not provided a _
determination within the time period specified in Section 1,8.2(g),any farty O
may initiate arbitration proceedings in accordance with Section 18.3.

The costs of engaging an Expert shall be borne equally by the Parties and

each Party shall bear its costs in preparing materials for, and making

presentations to, the Expert.

The failure of any Party to comply with the provisions and time periods set

forth in this Section 18.2, shall not prevent: (i) the Expert from proceeding;

and/or (ii) any Party from requesting that the Expert proceedings be

terminated and the matter referred immediately to arbitration in
accordance with Section 18.3.

(m) Except in the case of manifest error or fraud, unless resolved by the Parties

in accordance with Section i8.i, ihe Experi's <ietermination renciereci in
accord.ance with this Section 18.2 that is related to an issue or matter to be

resolved under Section 2.5(b)(v) or any matter to be resolved by an Expert
-ol^rl-^ r^ ^ T)^^+^--+:^- ,,.^l^* (^^r:^- 1tr e ^L^ll L^ !:.^^r ^-r L:-r:-^ ^- ar-^rr, n r\-)rvta\tr-rrr rJrrLrr_.r. ,_xjr_t!L,11 !.J.u 5! L4.t! IJE !.Il l.!l<)

Parties and shall not be referable to arbitration or otherwise subject to
appeal.

In respect to all matters other than those described in Section 18.2 (m),

either Party may serve a written notice on the other Party within thirty (30)

Days of the Expert's decision havirrg beerr notified to it, stating its intention

io refer the matier in dispute io arbitration, p1Ayided that the notifying

i

o

(n)
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(o)

Party implements fully the decision of the Expert before commencing the

procedure to refer the Dispute to arbitration and commences the procedure

to refer the Dispute to arbitration within a further forty-five (45) Day period

after serving such noLice.

Except in the case of Disputes arising out of or under Article VIII, Article

XV, Section 2.5(b)(v), and Section 9.7 (which may be required by either

Party to be referred to an Expert), either Party may require arbitration of a

Dispute pursuant to Section 18.3 without reference to an Expert under this

Section 18.2.

Arbitration

Any Dispute arising out of or in connection with this Agreement that has

not been resolved following the procedures set forth in Section 18.1 and

Section 18.2(n) or has been required by a Party to be referred to arbitration

without reference to an Expert and is not the kind of Dispute identified in
Section 18.2(n), shall be settled by arbitration in accordance with the rules

of the London Court of International Arbitration, as in effect on the date of
this Agreement (the "Rules"), by one (1) arbitrator appointed in accordance

with the Rules. The arbitration proceedings shall be conducted, and the

award shall be rendered, in the English language.

If under the Laws of Pakistan the application of the Rules to the arbitration

established for the resolution of a Dispute would not result in an

enforceable award then such Dispute shall be finally settled by arbitration

under the Rules of Arbitration of the United Nations Commission on

International Trade Law (the "UNCITRAL Rules") as in effect on the date

of this Agreement by one (1) arbitrator appointed in accordance with the

UNCITRAL Rules.

The arbitration shall be conducted in Lahore, Pakistan; provided, however,

that if the amount in Dispute is greater than ten million Dollars .

($10,000,000) or the amount of such Dispute together with the amount of all

previous Disputes submitted for arbitration pursuant to this Section 18.3

exceeds fifteen million Dollars ($15,000,000) or an issue in Dispute is (i) the

legality, validity or enforceability of this Agreement or any material

provision hereof, or (ii) the termination of this Agreement, then either Party

i- ,\

o

Section 18.3

(b)

(u)

o

(c)
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may, unless other-wise agreed by the Parties, require that the arbitr.ation Lre

conducted in Lcndon, in which case the arbitration shall be conducted in
London. Except as awarded by the arbitrator and except as hereinafter

provided, each Party shall be regponsible for its own costs incurred by it in
connection with an arbitration hereunder. Notwithstanding the foregoing,

either Party may require that arbitration of any Dispute be conducted in
Lonclon (or such other location otrtside Pakistan agreed to by the Parties), in
which case the arbitration shall be conducted in London (or.such other
location outside Pakistan agreed by the Parties); provided, however, that if
the Dispute is not of a type that could have been conducted in London (or
such other location outside Pakistan agreed by the Parties) in accordance

with the provisions of the foregoing sentence, the Party requiring that
arbitration be conducted in London (or such other location outside Pakistan

agreed by the Parties) shall pay all costs of arbitration as and when incurred.

by the other Party (including out of pocket costs but excluding any award
made by the arbitrator) in excess of the costs that would have been

otherwise incurred by such other Party had the arbitration been conducted

in Lahore, Pakistan; provided, further, that the Party requiring that
arbitration be conducted in London (or such other location outside Pakistan

agreed by the Parties) may seek a determination that the Dispute or the

defence thereof is spurious and without any merit whatsoever, and upon
such a final and binding determination, any amounts paid to the other
Party to cover such excess costs shall be returned to the paying Party.

/,.1\ No arbitrator appointed pursuant to this section 18.3 shatl be a national of
the jurisdiction of either Party or of the jurisdiction of any Investor that
rlirer-tlii r'tr L,.r,,,lir.it I lrr ntnr,-'c firro nornonf (q,o/^\ 

^. r1-r /\-6 ,1f rLa f't.Ji^--,,
-__ --'_,/

Share Capital, nor shall any such arbitrator be an employee or agent or
former employee or agent of the Power Purchaser, the Companp the

Lenders or anv Investor that directlv or beneficially owns five percent (5%)

or more of the Orciinary Share Capitai.

In relation to the Pariies, or any pariies claiming through the Parties, the

provisions of Sections 18.3(a) and 18.3(b) above shall, to the greatest extent

permitted by Law, overridc and have effect, notwithstanding any

arbitration clause or provision to the contrary or otherwise in any bilateral
investment treatv to which Pakistan is or may become a party.

\el
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Section 18.4 Related Disputes

If any Dispute has been referred to an Expert pursuant to Section 18.2 or to arbitration

pursuant to Section 18.3 and such Dispute raises issues of fact or law that, in whole or in

material part are, in the opinion of the arbitrators, substantially the same as issues of fact

or law already pending in arbitration proceedings in connection with any Related

Dispute, such issues shall, to the extent permitted under the Laws of Pakistan, be

consolidated with such Related Dispute, unless such consolidation would, in the opinion

of the arbitrators, produce manifest injustice, substantial hardship to the Power

Purchaser or the Company or cause significant delay in the determination of the Dispute

between the Power Purchaser and the Company or in the determination of any Related

Dispute in which the Power Purchaser is involved.

Section 18.5 Sovereign Immunity; Jurisdiction

(a) The Power Purchaser unconditionally and irrevocably:

(i) agrees that the execution, delivery and performance by it of this

Agreement and any other document in corurection with the Project

to which it is a party constitute private and commercial acts done for

private and commercial purposes;

(ii) agrees that should any proceedings be brought against it or its
assets, other than the Grid System, electric generation assets and

equipment, electric distribution assets or other assets necessary for

the fulfillment by the Power Purchaser of its duties and

responsibilities under Regulation, Transmission, and Distribution of
Electric Power Act (XL) of. 1997 (or the law creating any successor,

assignee or permitted transferee of the Power Purchaser), and the

transmission licence issued to it by NEPRA (collectively, "Protected

Assets") in any jurisdiction where such assets or property of the

Power Purchaser are located to enforce any award or decision of any

arbitrator who was duly appointed under this Agreement to resolve

a Dispute between the Parties, no claim of immunity from such

proceedings shall be made by or on behalf of the Power Purchaser on

behalf of itself or any of its assets (other than Protected Assets) that it
now has or may in the future have in any such jurisdiction in

connection with any such proceedings;
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(b)

(c) For the avoiciance of cioubt, any

or may in the future have in any

any such proceedings; and

or riifference between the Parties as

to whether either Party has complied with the affirmation set out in this

Section 18.5 shall be referred io for deierminatisn under Section 18.3 and

shall fail within the definition of Dispute.

(iii) waives any right of immunity that it or any of its assets (other than

Protected Assets) now has

jurisdiction in connection with

(iv) consents generally to the jurisdiction of any court of competent
jurisdiction for any action filed by the Company to enforce any

award or decision of any arbitrator who was duly appointed under
this Agreement to resolve any Disprrte between the Parties

(including the making, enforcement or execution against or in
respect of any of its assets whatsoever (other than the Protected

Assets) regardless of its use or intended use) and specifically waives

any objection that any such action or proceeding has been brought in (
an inconvenient forum and. agrees not to plead or claim the same.

The Power Purchaser agrees that service of process in any ,r.f, !
action or proceeding may be effected in any manner permitted by
the law applicable to the aforementioned court.

The Company hereby unconditionally and irrevocably consents generally

to the jurisdiction, with respect to itself and any and all of its assets and

property that it now has or may hereafter acquire, of any court of
cornpetent jurisdiction for any action filed by the Power Purchaser to
enforce any arbitral award or decision made pursuant to arbitration

conducted in accordance with Section 18.3. The Company waives any

objection that it may now or hereafter have to the venue of any action or
proceeding brought as consented to in this Sectibn 18.5(b) and specifically
waives any objection that any such action or proceeding has been brought I
in an inconvenient forum and agrees not to plead or claim the same. The -
Company agrees that service of process in any such action or proceeding

may be effected in any manner permitted by the law applicable to the

aforementioned court. The Company irrevocably waives any and all rights

it may have to enforce any judgment or claim- a-gainst the Protectecl- Assets

in the courts of any jurisdiction.
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ARTICLE XIX
MISCELLANEOUS PROVISIONS

Section 19.1 Notices

(a) Except for any notice given under Section 5.3 or Section 5.4, all notices and

other communications required or permitted to be given by aParty shall be

in writing and either delivered personally or by courier or sent by facsimile

to the address or number of the other Party specified below:

(i) If to the Power Purchaser:

Attention:

Facsimile:

with a copy to:

The National Transmission and Despatch

Company Limited

WAPDA House

Mall Road

Lahore, Pakistan.

Chief Executive Officer

Private Power and Infrastructure Board

House no. 50, Nazimuddin Road,

F 7 / 4, Islamabad, Pakistan.

Managing Director

(051) 927-s723

.l
o

(i0

Attention:

Facsimile:

If to the Company:

Attention:

Facsimile:

IChief Executive Officer]

gQyld_ed, that a Party may change the address to which notices are to be

sent to it by giving not less than thirty (30) Days' prior written notice to the

other Party in accordance with this Section 19.1(a).
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Nc nstice or other cornmunieatisn shall be effective un.til received or
deemed received- Notices or other communicatians shall be deemed to
have been received by the receiving party:

(D when delivered if personally delivered;

(ii) one (1) Business Day after sending, if sent by courier; or

(iii) upon sending if sent by facsimile, subject to confitmation of an
uninterrupted kansmission report and provided that a hard copy is
despatched not later than the following Business Day to the recipient
by courier or personal delivery.

' (c) A.y notice required 'or permitted- to -be 'given under -Section'S.3 or 
i

section 5'4 may be given by telephone communication or any other form of !
communication that the Parties agree to use. All such telephonic notices
shall be made to the following telephone numbers:

(i) If to the Power Purchaser: I I

(ii) If to the Company: I

;p&vrded, that a Party may change the tele-pionq number, or any other
details necessary for such communication, by giving not less than thirty
(30) Days' prior written notice to the other party in accordance with
Section 19.1(a).

Section 19.2 Amendment

An amendr'.'.ent or modification of this Agreement shall be effectivc or binding on a party
only if made in writing and signed by a duly authorized representative of each of the
Parties.

Section i9.3 Thirci Parties

Except for the rights expressly granted to the Lenders herein, this Agreement is intended
soieiy for the benefit of the Parties anci nothing ur- this Agreement shall be construed to
create any rights in, duty to, standard of care to, o. rny liability to, any person not a
T) ^ -r-- -t atLy,

(b)

Section i9.4 Nq !,'t'aiver
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No default by either Party in the performance of or compliance with any provision of this

Agreement shall be waived or discharged except with the exPress written consent of the

other Party. No waiver by either Party of any default by the other in the performance of

or compliance with any of the provisions of this Agreement shall operate or be construed

as a waiver of any other or further default whether of a like or different character.

Section 19.5 Relationship of the Parties

This Agreement shall not be interpreted or construed to create an

association, joint venture or partnership between the Parties or to impose

any partnership obligation or liability upon either Party.

(a)

()

o
@)

authority.

Section 19.6 Lansuaee

Neither Party shall have any right, power,

agreement or undertaking for, to act on

representative of, or to otherwise bind, the

shall hold itself out to any third-party as

or authority to enter into any

behalf oi or be an agent or

other Party, and neither PartY

having such right, power/ or

o

This Agreement has been drafted in English and the English version shall prevail over

any translations. All notices, certificates and other documents and communications

(including copies) given or made under or in connection with this Agreement shall be in

English.

Section 19.7 Governing Law

This Agreement shall be governed by and construed in accordance with the laws of

Pakistan.

Section 19.8 Entirety

Upon the occurrence of Financial Closing and the full effectiveness of this Agreement,

this Agreement shall be the full and final expression of the agreement between the

Parties on the matters contained herein. Except for the Letter of Support, which until

Financial Closing will govern the Project and supersede all documents and agreements

between the Parties in relation to the Project, all written or oral rePresentations,

understandings, offers or other communications of every kind between the Parties in

relation to the Project prior to this Agreement are hereby abrogated and withdrawn.

Until the occurrence of Financial Closing, to the extent of any inconsistency between the
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Provisions'of the Letter of Support and,the provisions of this Agreernent which are then
ef{egfivg. lhe Letter of gupport shal! be gqntlolling a_s 1o {he gights and obtigations of rhe
Parties in relation to the Project,

Section 19.9 Assignment

No assignment or transfer by a party of this Agreement or such party,s
riglrts or <.rbligations hereunder shall be effective without the prior written
consent of the other Party, except by the Company as provided in section
le.eb).

Notwithstanding the provisions of section 19.9(a), for the purpose of
financing the Project, in connection with the Financiar Closing, the
Company may, puisuant to the Finaniing Documents, assign to, or create a
security interest in favour of, the Lenders in the Company's rights and
interests under or pursuant to (i) this Agreement, (ii) any agreement or
document included within or contemplated by the project Agreements, (iii)
the Complex, (iv) the Site, (v) the present and future movable, immovable,
and intellectual property of the Company, (vi) the present and future
revenues or actionable claims of the Company, and (vii) any other present
or future right, interest, property or asset of the Company of any kind and
wherever situated.

(c) The Lenders shall have no rights (except as expressry provided herein) or
obligations to the GoP under this Agreement until such time as the Lenders
or their d-esignees succeed to the Company's interest under this Agreemen!
whether by exercise of their rights or remerlies under the Financirrg
Documents or otherwisq in which case the Lenders or their desig_n-ees shall
give notice of such succession (the "succession Notice,,) to the Gop and
shall assume liability for all of the Company's obligations under this
Agreement, including payment of any amounts due and owing to the GOp
for breaches or defaults by the Coi::,pany arrd other=iiabilities arising uncier
this Agreement prior to the Lenders' or s,ch clesignees, succession to the
Companv's interest in and ,nder this Agreemenf provided,- however, tha-t
any liability of the Lenders or thelr designees shall be strictly iimited to the
interest of the Lenders in the Complex.

(a)

@)

o
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()

(d) Upon notification by the Lenders or the Agent to the GOP, of the

occurrence and continuance of an event of default under the Financing

Documents, the Lenders shall have the right, amongst others, to (i) take

possession of the Complex and prior to the Commercial Operations Date,

complete construction of the Complex and operate and maintain the same

and, after the Commercial Operations Date, operate and maintain the same,

and (ii) cure any continuing Company Event of Default as provided under

Section 15.5 of this Agreement.

(e) In the event the Lenders desire to sell, transfer or assign the Complex as a

going concern with all assets (present and future) together with possession

thereof (hereinafter the "Transfer of the Complex") for the purposes of
enforcing their rights under or pursuant to the Financing Documents, the

following conditions shall apply:

Lenders shall obtain the consent of the Power Purchaser for the purposes of the Transfer

of the Complex, which consent shall not be unreasonably withheld or delayed;

The Transfer of the Complex shall only be in favour of a transferee (the "Transferee")

who shall have been approved by the GOP; and

The Power Purchaser may impose such conditions (which will not be unreasonable) for
granting its consent and approval as stated in sub-clause (i) and (ii) above, including the

curing by the Transferee of any existing Company Event of Default within the period

remaining for such cure by the Company and the Lenders and the payment of any

amounts due and owing to the Power Purchaser by the Company hereunder on or before

the date of Transfer of the Complex.

Provided that the Lenders and the Transferee have complied with the requirements of

this Section 79.9(e), the GOP agrees to execute such agreements and documents necessary

or reasonably expedient to ensure that the Transferee has the benefit of all right, title and

interest of the Company under this Agreement and assumes in writing for the benefit of

the GOP the obligations and liabilities of the Company hereunder in place of the

Company.

(0 Upon notice to the GOP of a default under the Financing Documents, the

GOP shall, at the request and expense of the Lenders or the Agent,

cooperate with the Lenders in the exercise of such rights by the Lenders

under this Agreement and the Financing Documents.

o
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G) At the request of the'Company, delivered to the GOP no less than thirty
(30) Days in advance, the GOP shall execute and deliver, effective at the

Financial Closing, acknowledgements to the I-enders with respect to any

assignment granted to the.Lenders pursuant to this Article XI and the rights
of such parties in and to this Agreement, as the Lenders may reasonably

request in accordance with customary practices in transactions of this

nature.

Notwithstanding the above, the Power Purchaser shall have the right to
assign all or any part of this Agreement to any entity or entities assuming

all or part of the Power Purchaser's rights and obligations under this
Agreemen! provided, however, that the GOP without interruption 

(
guarantees thEPcftomarrce bf tli€ succeedin$Entity oi entiiies on the same r'

terms and conditions as the Guarantee or such other commercial security t O
provided for the obligations of the succeeding entity or entities that in the

reasonable business judgment of the Company provides an adequate

alternative to the Guarantee and all or any part of the Power purchaser's

rights and obligations under this Agreement are assigned pursuant to law
to or contracfually assumed, through a.novatiorL by one or more entities,

each of which has the appropriate legal capacity to carry out and perform
such rights and obligations assigned to or assurned by it,

Section 19.10 ConfidentialiW

This Agreement and all information disclosed hereunder or in connection
with this Agreement shall be treated as confidential and (except as

provided in sub-section (c) below) such information shall not be disclosed

in whoie or in part by either Party without the prior consent of the other
Party.

This obligation does not apply to information that (when used or disclosed)

has been made public other than through a breach of ihis Agreement or has

been, or could have been, lawfully acquired by the Party.

NoLwithsLanding the provisions of sub-section (a) above, neither party shall

be required to obtain the prior consent of the other in respcct of disclosure
of information:

(h)

(u)
l

o

(b)

(c)
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(-)

o

(D to directors and employees and Affiliates of such Party, provided
that such Party shall use reasonable endeavours to ensure that such

Affiliates keep the disclosed information con-fidential on the same

terms as are provided in this Section 19.10;

(ii) to persons professionally engaged by or on behalf of such Party;
provided that such Persons shall be required by such Party to
undertake to keep such information confidential and that such Party
shall use reasonable endeavours to secure compliance with such

undertaking;

(iii) to any govemment department or any governmental or regulatory
agency having jurisdiction over sudr Party but only to the extent that

such Party is required by law to make such disdosure;

(i") to:

(A) any lending or other financial institution in connection with
the financing of such Party's operations; or

any bona fide intended assignee or transferee of the whole or
any part of the rights and interests of the disclosing Party
under this Agreemenf or

but (in either case) only to the extent required in connection with obtaining
such finance or in respect of such proposed assignment and subject to such

institution or intended assignee or transferee first agreeing with such Party
to be bound by confidentiality provisions substantially the same as those

contained in this Section 19.10;

to any expert (including any Expert) or arbitrator appointed
pursuant to and under the terms of this Agreement.

This section 19.10 shall survive termination or expiry of this Agreement for
a period of thirty six (36) months from the date of such termination or
expiry.

(B)

(")

(d)
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Section 19. l-1- Successors and Assiqtrs

respective permitted successors and permitted assigns.

Section 19.12 No Liabilitv for Review

No review and approval by the Power Purchaser of any agreement, document,
instrument, drawing, specifieations, or design proposed by the Company nor any
inspection of the EPC Works or the Company Intercorurection Works carried out by the
Power Purchaser pursuant to this Ag.""*unt shall relieve the Company from any
liability that it would otherwise have had for its negligence in the preparation of such
agreement, document, instrument, drawing, specificatiory or design or the carrying out
of such works or failure to comply with the applicable Laws of Pakistan with respect
thereto, or to satisfy the Company's obligations under this Agreement nor shall the O
Power Purchaser be liable to the Company or any other Person by reason of its review or
approval of an agreement, document, instrument, drawing, specification or design or
such inspection.

Section 19.13 Affirmation

The Company hereby declares that it has not obtained or induced the

Procurement of this Agreernent or any contract, consen! approval, right,
interest, privilege or other obligation or benefit related to this Agreement or
the Project from the Power Purchaser or any Public sector Entity through
any corrupt or illegal business practice. )

(")

(b) without limiting the generaliry of the foregoing, the Company represents O
arrd wamarris ihat ii has fuiiy <iiscioseci in writing aii commissions,

lrclcegage a1rd othet fees, and other compensation (other than
compensation paid to employees of the Company for services provided)
nairl n" nerr.L,'lo +^ a'.rt' p-..^^ ,^,ill-l- ^* ^,,!^:-J^ lr^I-:^r^.- r ,'r{r r-rl t r-,! l-ru-r-}lu-E !- dr-lsr-al t xl rgtaElon Io tne

Project and has not given or agreed to give and shall not give, or agree to
give to any Person within or outside Pakistan either directly or indirectly
through any natural or juriciicai Person, inciuciing its affiiiates; employees,
agents, associates, brokers, consultants, officers, directors, promoters,
shareh-olders, sponsors or subsidiaries (and any of their employees, agents,

asscciates, brokers, consultants, officers, directors, promoters, shareholders
or sponsors), any commission, gratification, bribe, finder's fee or kickback,
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a)

whether described as consultation fee or otherwise, with the object of
obtaining or inducing the procurement of this Agreement or any contract,
right, interest, privilege or other obligation or benefit related to this
Agreement or the Project from the Power Purchaser or any public sector
Entity, except that which has been expressly declared pursuant hereto.

(c) The Company accepts full responsibility and strict liability for making any
false declaration, not making full disclosure, misrepresenting facts or taking
any action likely to defeat the purpose of the representations and
warranties contained herein and the declarations required hereby. It agrees

that any contlact, consent, approval, right, interest, privilege or other
obligation or benefit obtained or procured as aforesaid shall, without
prejudice to any other right and remedies available to the Power purchaser,

shall be voidable and without legal effect at the option of the power

Purchaser.

(d) Notwithstanding any rights and remedies that are available to and may be
exercised by the Power Purchaser in this regard, the Company agrees to
indemnify the Power Purchaser for any loss or damage incurred by it on
account of its corrupt business practices and further pay compensation to
the Power Purchaser in an amount equivalent to ten (10) times the amount
of any commissiory gratification, br7be, finder's fee or kickback paid or
given by the Company (either directly or indirectly through any natural or
juridical Person, including its Affiliates, employees, agents, associates,

brokers, consultants, officers, directors, promoters, shareholderE sponsors

or subsidiaries (and any of their employeet agents, associates, brokers,
consultants, officers, directors, promoters, shareholders or sponsors)), as

aforesaid for the purpose of obtaining or inducing the procurement of this
Agreement or the Power Purchase Agreement or any contract, consent,

approval, right, interest, privilege or other obligation or benefit related to
this Agreement or the Project from the Power Purchaser or any public

Sector Entity.

o

Section 1 9.14 Counterparts

This Agreement may be executed in two (2) or more original copies and each such copy
may be executed by each of the Parties in separate counterparts, each of which copies
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when exeeuted and delivered by the Parties shall be an originaf but all of which shall

together constifute one and the same instrument.

Section 19.15 Severabilitv

I[ any tenn or provision of this Agreement is determined by a court or other authority of
competent jurisdiction to be invalid, void, illegal, unenforceable or against public policy,

the remaining provisions of this Agreement shall remain in full force and effect and will
not be affected by such determination in any way.

AfinaLnon.appealableorderissuedinaproceedinginitiatedbytheGoPandbased
- upon-'aclaim of-breach of'the' Implementation Agreement shall be'withprejudice to'arly ( " -

proceedings against the Company based upon the same claim that the Power Purchaser I
could otherwise bring for breach by the Company of its obligations under this

Agreement. Nothing in this Section shall prevent the Power Purchaser and the GOP from

separately initiating proceedings to terminate this Agreement and the Implementation

Agreement, respectively, pursuant to Sections 76.2 and, 76.4 of this Agreement and

Sections 14.1 and 74.3 of the Implementation Agreement.

Section 19.17 Partial Invalidiry

The illegality, invalidity or unenforceability of any provision of this Agreement in whole

or in part under the law of any jurisdiction shall neither affect its (i) legality, validity or

enforceability under the law of any other jurisdiction, nor (ii) the Iegality of any other

provision or part thereof.

Section 19.18 Novation

tRovision-regma
government entity as designated blz the GOP will be incorporated in consultation with
!L^,-^*-^---i
Lr lE \-\rlltLrcu.lv I

IN WITNESS WHEREOF, the Parties have executed and
T ^L^-^ T)-1.:^r--'. -^ ^tr +L^ A^L^ C:--L ^L^,,^ .,,-:t!^.^LJCrrlrrr\-' r.r-fuorclr.a qo vI tltg L{clLE lllDt cluvvg wl,tLLgll.

NarroNar TRANsMrssroN AND

Despercs Coureruy LIMITED
(rnnoucH CENrRal Powrn

delivered tl-ris Agreernent in

t75
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Puncnasruc AcrNcy)
ON BEHALF OF EX WAPDA
DISTRIBUTION COMPANIES

By' ....,.......

Title: GM (CPPA) NTDCL

Wibress: Witness:

(J

o

Name: Name:

o
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